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IN  THE 

ZHntteb  States  Court  of  appeals; 

FOR  THE  DISTRICT  OF  COLUMBIA. 


No. 


Tri-State  Broadcasting  Company,  Incorporated 
(Licensee  of  Radio  Station  KTSM),  Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 


NOTICE  OF  APPEAL. 

Tri-State  Broadcasting  Company,  Incorporated,  li¬ 
censee  of  Radio  Station  KTSM,  herewith  gives  notice 
that  it  appeals  under  the  provisions  of  Section  402  (b) 
and  (c)  of  the  Communications  Act  of  1934  from  a  de¬ 
cision  and  order  of  the  Federal  Communications  Com¬ 
mission  entered  June  2,  1938,  effectice  June  11,  1938, 
granting  the  application  of  Dorrance  D.  Roderick  for 
a  construction  permit  to  establish  a  new  broadcasting 
station  in  El  Paso,  Texas,  on  the  frequency  1500  kilo¬ 
cycles  with  100  watts  power,  unlimited  time  and  al¬ 
leges  that  it  is  aggrieved  and  its  interests  are  ad¬ 
versely  affected  by  said  decision  and  order  for  the 
reasons  hereinafter  set  forth. 
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STATEMENT. 

Tri-State  Broadcasting  Company,  appellant  herein, 
is  the  licensee  of  Station  KTSM  which  is  authorized  to 
operate  on  the  frequency  1310  kc.  at  El  Paso,  Texas 
with  100  watts  power  and  has  been  in  licensed  opera¬ 
tion  since  August,  1929,  pursuant  to  successive  authori¬ 
zations  from  the  Federal  Communications  Commission 
and  its  predecessor,  the  Federal  Radio  Commission. 

The  application  of  Dorrance  D.  Roderick  requested 
authorization  to  construct  and  operate  a  new  broad¬ 
casting  station  at  El  Paso,  Texas  on  the  frequency  1500 
kilocycles  with  100  watts  power,  unlimited  time.  Ap¬ 
pellant  participated  in  the  hearing  on  said  application 
held  before  an  examiner  of  the  Communications  Com¬ 
mission  and  introduced  testimony  proving  that  there 
was  no  need  for  the  proposed  service  in  the  El  Paso 
area,  that  existing  service  was  adequate,  that  sufficient 
commercial  support  and  talent  would  not  be  available 
and  that  KTSM  would  be  subjected  to  ruinous  com¬ 
petition  with  consequent  deterioration  of  program  ser¬ 
vice  to  the  listening  public.  The  Commission  granted 
the  application  on  December  1,  1936,  effective  January 
12,  1937,  and  appellant  thereafter  filed  its  Notice  of 
Appeal  (No.  6931)  with  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  which  Court  on 
March  16, 1938,  reversed  the  Commission  and  remanded 
the  cause  for  further  proceedings  in  conformity  with 
the  Court’s  certified  opinion  and  judgment.  The  Com¬ 
mission  petitioned  the  Court  for  rehearing  and  on 
April  7, 1938,  in  a  per  curiam  decision,  Mi  the  petition 
for  rehearing  was  denied.  On  June  2, 1938,  the  Commis¬ 
sion  released  a  ‘  ‘  Statement  of  Facts,  Grounds  For  De¬ 
cision,  And  Order”  in  which  it  stated  that  it  had  va¬ 
cated  its  original  order  of  December  1,  1936,  and  re- 
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lated  “Statement  of  Facts  and  Grounds  for  Decision 
issued  January  12,  1937,  granting  the  application  of 
Dorrance  D.  Roderick”  and  that  it  had  reopened  the 
proceedings  on  said  application  and  upon  further  con¬ 
sideration  thereof  had  ordered  that  it  be  granted.  This 
was  the  first  notice  to  appellant  of  any  further  proceed¬ 
ings  being  initiated  in  said  matter  by  the  Commission 
and  appellant  is  now  appealing  from  that  action. 

REASONS  FOR  APPEAL. 

1.  The  Commission  acted  unlawfully  in  granting  the 
application  of  Dorrance  D.  Roderick  (a)  without  first 
giving  appellant  proper  notice  and  an  opportunity  to 
be  heard  upon  specified  issues  as  required  by  the  Com¬ 
munications  Act  of  1934,  and  the  Commission’s  Regu¬ 
lations  promulgated  pursuant  thereto;  and  (b)  with¬ 
out  affording  appellant  an  opportunity  to  present  oral 
argument  before  the  full  membership  of  the  Commis¬ 
sion  which  had  not  heard  oral  argument  but  which 
rendered  the  decision  on  June  2,  1938,  in  disregard  of 
the  provisions  of  Section  409  (a)  of  the  Communica¬ 
tions  Act  of  1934. 

2.  The  order  and  decision  of  the  Commission  are  in¬ 
valid  in  that  they  do  not  conform  to  the  opinion  and 
judgment  of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  as  certified  on  April  14,  1938, 
in  Tri-State  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission  (No.  6931). 

3.  The  Commission  failed  to  make  proper  findings  of 
basic  fact  concerning  the  adequacy  or  inadequacy  of 
existing  service  although  specifically  instructed  to  do 
so  by  the  certified  opinion  of  the  United  States  Court 


of  Appeals  (rendered  April  7,  1938,  in  No.  6931)  when 
it  stated  “The  Statement  of  Facts  and  Grounds  for 
Decision  on  the  part  of  the  Commission  contains  no 
finding  that  the  existing  service  is  inadequate  in  any 
such  particulars  as  are  above  mentioned.  If  there  is 
evidence  in  the  record  warranting  findings  of  inade¬ 
quacy  of  the  present  service  the  Commission  should 
make  and  state  such  findings.” 

4.  The  Commission’s  decision  is  void  and  without 
legal  effect  in  that  it  does  not  make  essential  and  basic 
findings  of  fact 

(a)  with  respect  to  the  availability  of  program 
material  and  talent  for  the  proposed  station ; 

(b)  with  respect  to  the  availability  of  commercial 
support  for  an  additional  station;  and 

(c)  with  respect  to  the  adequacy  or  inadequacy  of 
facilities  now  assigned  to  the  El  Paso  area. 

5.  The  Commission  erred  in  finding  as  grounds  for 
its  decision: 

“Although  not  a  talent  center,  El  Paso  has  suf¬ 
ficient  talent  to  support  two  stations  such  as  the 
existing  KTSM  and  that  proposed  by  the  appel¬ 
lant  for  at  least  15  per  cent  of  their  operating 
time.” 

And 


“That  a  city  which  can  support  a  Symphony  or¬ 
chestra,  besides  numerous  other  musical  organiza¬ 
tions,  and  a  Musicians  Union  of  approximately  50, 
and  which  has  a  branch  of  a  State  University,  be¬ 
sides  other  schools,  has  sufficient  talent  to  make 
possible  desirable  program  service  of  two  local 
stations” 
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since  such  findings  bear  no  relationship  to,  and  are  not 
derived  from,  the  basic  facts  shown  by  the  evidence. 

6.  The  Commission’s  decision  is  erroneous  as  a  mat¬ 
ter  of  law  in  that 

(1)  it  deprives  appellant,  and  the  listening  public 
of  El  Paso,  of  that  protection  against  destructive  com¬ 
petition,  loss  of  revenue  and  consequent  deterioration 
of  program  service  which  is  contemplated  by  the  stand¬ 
ard  of  public  interest,  convenience  and  necessity ; 

(2)  it  creates  and  fosters  unfair,  destructive  and 
ruinous  competition  between  a  pioneer  public  service 
medium  and  a  newcomer  in  the  field  of  broadcasting; 
and 

(3)  it  disregards  the  uncontradicted  testimony  and 
conclusion  based  thereon  of  a  qualified  expert  on  broad¬ 
casting  economics,  to  the  effect  “that  revenue  in  El 
Paso  is  barely  adequate  to  support  the  existing  adver¬ 
tising  media  and  that  no  revenue  is  available  to  sup¬ 
port  another  radio  station.” 

7.  The  Commission  erred  in  failing  to  hold  that  it 
was  incumbent  upon  the  applicant  for  new  broadcast¬ 
ing  facilities  to  show  that  the  existing  station  (KTSM) 
would  not  be  adversely  affected  by  establishment  of  the 
proposed  station. 

8.  The  decision  of  the  Commission  is  contrary  to  the 
evidence,  is  not  supported  by  substantial  evidence,  and 
is  in  a  legal  sense  arbitrary  and  capricious. 


"7 


6 

9.  There  are  no  findings  of  basic  facts  and  there  is  no 
evidence  in  the  record  to  support  the  Commission’s 
ultimate  findings 

“That  the  program  service  proposed  by  the  ap¬ 
plicant  should  be  of  interest  to  the  listening  pub¬ 
lic  in  El  Paso;” 

or 

“That  public  interest,  convenience  and  neces¬ 
sity  will  be  served  by  a  grant  of  the  application.” 

10.  The  Commission  found  without  evidence  that  one 
of  the  religious  denominations  in  El  Paso  “has  re¬ 
quested  time  on  KTSM  without  success”  and  said 
finding  is  directly  contrary  to  the  evidence,  and  is 
arbitrary  and  capricious. 

11.  The  Commission  erred  in  giving  consideration 
to,  and  basing  its  decision  upon,  testimony  and  evi¬ 
dence  which  should  have  been  excluded  as  hearsay  and 
self-serving  opinion  without  probative  force  or  rele¬ 
vancy. 

12.  The  Commission  erred  in  finding  that  “The  1936 
El  Paso  Business  Directory  listed  1569  business  firms” 
and  in  concluding  therefrom  that  KTSM  “in  1936  car¬ 
ried  advertising  accounts  for  a  maximum  of  125  out 
of  a  possible  1569  business  establishments”  since  said 
purported  finding  and  conclusion  are  based  upon  in¬ 
competent  and  hearsay  testimony. 

13.  The  Commission  erred  in  finding  as  “a  matter 
of  common  knowledge  that  the  programs  broadcast 
by  the  Mexican  stations  are  primarily  for  their  own 
nationals  and  in  the  Spanish  language”  since  said 
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finding  is  not  succeptible  of  “common  knowledge”  and 
is  not  based  upon  evidence  adduced  at  any  hearing. 

14.  The  Commission’s  denial  of  the  petition  for  re¬ 
hearing  filed  on  behalf  of  Station  KTSM  was  an  abuse 
of  discretion,  and  arbitrary  and  capricious. 

15.  It  was  error  of  law  for  the  Commission  to  con¬ 
clude  that  public  interest,  convenience  and  necessity 
would  be  served  by  the  granting  of  the  application 
of  Dorrance  D.  Roderick  and  in  failing  to  conclude 
that  public  interest  would  be  served  by  denial  of  the 
application. 

Wherefore,  appellant  prays  for  judgment  of  this 
Honorable  Court  reversing  the  decision  of  the  Federal 
Communications  Commission  and  granting  such  fur¬ 
ther  relief  as  to  the  Court  may  seem  just  and  proper. 

Tbi-State  Broadcasting  Company,  Inc. 

(Licensee  of  Station  KTSM) 

By 


Arthur  W.  Scharfeld, 


Philip  G.  Lotjcks, 


Joseph  F.  Zias, 

Attorneys  for  Appellant . 
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NOTICE. 

To  Federal  Communications  Commission, 

Washington,  D.  C. 

Please  take  notice  that  the  foregoing  “Notice  of  Ap¬ 
peal”  together  with  “Statement”  and  “Reasons  for 
Appeal”  will  be  filed  forthwith  in  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia. 

Arthur  W.  Scharfeld. 


ACKNOWLEDGMENT  OF  SERVICE. 

Service  of  a  true  copy  of  the  foregoing  “Notice  of 
Appeal,  Statement  and  Reasons  For  Appeal”  is  ac¬ 
knowledged  this  30th  day  of  June,  1938. 

Federal  Communications  Commission. 


By 
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10  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7192. 

Tri-State  Broadcasting  Company,  Inc.,  Appellant , 


v. 

Federal  Communications  Commission,  Appellee. 

Federal  Communications  Commission’s  Statement  Listing 

Interested  Parties. 

In  compliance  with  the  provisions  of  Section  402(c)  of 
the  Communications  Act  of  1S34,  the  Federal  Communica¬ 
tions  Commission  lists  herewith  all  persons,  firms,  or  cor¬ 
porations  to  whom  it  has  mailed  or  otherwise  delivered  a 
copy  of  the  Notice  of  Appeal  and  Statement  of  the  Reasons 
Therefor  filed  in  the  above-entitled  cause: 

Tri-State  Broadcasting  Co.,  Inc., 

Radio  Station  KTSM, 

Hotel  Paso  del  Norte, 

200  S.  El  Paso  Street, 

El  Paso,  Texas. 

Dorrance  D.  Roderick, 

200  San  Francisco  Street, 

El  Paso,  Texas. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

By  T  J  SLOWIE 
Secretary. 


TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 


11  Endorsed:  United  States  Court  of  Appeals  for  tlie 
District  of  Columbia  Filed  Aug  8-1938  Josejjh  W. 
Stewart,  Clerk. 

No.  7192  In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Tri-State  Broadcasting  Company, 
Inc.,  Appellant  v.  Federal  Communications  Commission 
Federal  Communications  Commission’s  Statement  Listing 
Interested  Parties.  Federal  Communications  Commission 
Hampson  Gary,  General  Counsel. 
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12  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Aug  5-1938  Joseph  W. 
Stewart,  Clerk. 

In  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  7192. 

Tri-State  Broadcasting  Company,  Inc.,  Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 

Statement  in  Writing  of  the  Facts  and  Grounds  for  the  De¬ 
cision  of  the  Federal  Communications  Commission  as 
Found  and  Given  by  it,  Order  of  the  Commission  and 
the  Record  Before  It  in  the  Matter  of  the  Application 
of  Dorrance  D.  Roderick,  El  Paso,  Texas,  for  Construc¬ 
tion  Permit. 

Now  comes  the  Federal  Communications  Commission 
pursuant  to  Section  402(c)  of  the  Communications  Act  of 
1934  and  files  this  its  Statement  in  Writing  of  the  Facts 
and  Grounds  for  the  Decision  as  found  and  given  by  it,  its 
Order  and  the  Record  before  it  in  the  matter  of  the  appli¬ 
cation  of  Dorrance  D.  Roderick,  El  Paso,  Texas,  for  con¬ 
struction  permit  to  erect  a  new  radiobroadcast  station  at 
that  place. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By  T  J  SLOWIE 
Secretary. 
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File  No.  B3-P-947 
Call  letters  New 
KTEP 

United  States  of  America 
Federal  Communications  Commission 


Application  for  Radio  Broadcast  Station  Construction 
Permit  or  Modification  Thereof 

(Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion,  D.  C.  Swear  to  one  copy) 


To  the  Federal  Communications  Commission : 

1.  Name  of  applicant*  Dorrance  D.  Roderick 

2.  Post-office  address:  State  Texas  City  El  Paso 

Street  and  number  200  San  Francisco  Street 

3.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station?  yes 

(b)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station? . 

(1)  What  is  distance  in  miles  between  present  location 
and  proposed  location  of  transmitter? . 

(c)  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equipment? 


(1)  Applicant  represents  that  present  maximum  rated 

carrier  power  is . watts. 

(2)  Applicant  represents  that  proposed  maximum  rated 

carrier  power  is . watts 

(rf)  Authorization  to  install  new  equipment? . 

(1)  Indicate  what  new  equipment  is  to  be  installed 
(check) : 

(a)  New  transmitter .  (b)  Change  in  system 

of  modulation . 

*Tf  a  corporation,  state  corporate  name;  if  a  partnership,  state  names  of  all 
partners  and  the  name  under  which  the  partnership  does  business;  if  an  unin¬ 
corporated  association,  state  the  name  of  an  executive  officer,  the  office  held 
by  him,  and  the  name  of  the  association.  The  same  name  or  names  should  be 
signed  in  the  place  provided  at  the  end  of  application,  except  that  in  the  case  of 
a  partnership,  the  application  may  be  signed  in  the  name  of  the  partnership  by 
one  of  the  partners. 
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(c)  Change  in  type  or  number  of  vacuum  tubes  in  last 

radio  stage . 

( d )  Other  changes  (specify) :  . 

4.  What  is  applicant’s  principal  business?  Newspaper 
Publisher 

5.  Is  applicant  a  citizen  of  the  United  States?  yes 

If  so,  state  whether  by  birth  or  naturalization  by  birth 

6.  Is  the  applicant  a  representative  of  an  alien  or  foreign 
government  ?  no 

7.  State  whether  applicant  is  a  corporation,  part- 
25  nership,  or  association  Individual 

8.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  or  country  is  it  organized? 

.  (A  certified  copy  of  the  articles 

of  incorporation  shall  be  attached  if  not  heretofore  filed 
with  the  Commission.) 

(b)  Is  more  than  one-fifth  of  capital  stock  owned  of  rec¬ 

ord  or  may  it  be  voted  by  aliens  or  their  representatives  or 
by  a  foreign  government  or  representative  thereof,  or  by 
any  corporation  organized  under  the  laws  of  a  foreign 
country? . — 

(c)  Is  any  director  or  officer  an  alien? .  If  so, 

state  name  and  position  of  each . 

(d)  Give  names  and  addresses  of  all  stockholders  owning 

and/or  voting  10  percent,  or  more  of  applicant’s  stock  and 
percentage  of  stock  held  by  each  . 

(e)  Is  stock  to  be  sold  after  this  permit  is  issued  for  pur¬ 

pose  of  raising  money  to  construct  and/or  operate  the  pro¬ 
posed  station? . 

9.  If  applicant  is  a  corporation,  is  applicant  directly  or 
indirectly  controlled  by  any  other  corporation? . 

(a)  If  so,  give  name  and  address  of  such  controlling  cor¬ 
poration  . 

( b )  Under  laws  of  what  State  or  country  is  such  corpo¬ 
ration  organized? . 

(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

( c )  Is  more  than  one-fourth  of  capital  stock  of  such  cor¬ 

poration  owned  of  record  or  may  it  be  voted  by  aliens,  their 
representatives,  or  by  a  foreign  government  or  representa¬ 
tive  thereof,  or  by  any  corporation  organized  under  the  laws 
of  a  foreign  country? . 
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( d )  Is  any  director  or  officer  of  such  corporation  an 

alien? .  If  so,  state  name  and  position  of  each 

(e)  Is  the  above-described  controlling  corporation  in 

turn  a  subsidiary? . 

If  so,  attach  additional  sheets  answering  question  9  (a)  to 
{d)y  inclusive,  for  each  company  to  and  including  the  or¬ 
ganization  having  final  control. 

If  apjilication  is  made  in  behalf  of  an  unincorporated  as¬ 
sociation,  state — 

(a) Purpose  of  the  association . 

(A  certified  copy  of  the  articles  of  association,  or  by-laws, 

shall  be  attached  if  not  heretofore  filed  with  the  Commis¬ 
sion.) 

( b )  The  number  of  members . 

26  ( c )  Whether  any  members  are  aliens  . 

( d )  If  so,  state  name  and  position  of  each . 

11.  (a)  Is  applicant  directly  or  indirectly,  through  stock 
ownership,  contract,  or  otherwise,  interested  in  the  owner¬ 
ship  or  control  of  any  other  radio  broadcasting  stations? 
No. 

If  so,  state  call  letters  and  location  of  such  stations . 

(6)  Has  the  applicant  in  the  past  been  directly  or  indi¬ 
rectly  interested  in  the  ownership  or  control  of  any  radio 
broadcasting  stations?  No. 

If  so,  state  call  letters  and  location  of  such  stations . 

12.  (a)  State  applicant’s  relation  to  station  (whether  ap¬ 
plicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  con¬ 
trol  of  station)  Applicant  will  own,  operate  and  control 
station. 

(If  not  owner,  a  copy  of  agreement  showing  applicant’s 
interest  in  station  must  be  attached  if  not  heretofore  filed 
with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is?. . . . 

(c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast?  Yes 

If  not,  attach  copy  of  any  contract  which  may  in  any  way 
affect  applicant’s  right  to  do  so. 

13.  List  assets  and  liabilities  and  state  fully  the  facts 
showing  applicant’s  financial  responsibility  with  respect  to 
the  construction  and  operation  of  station  President  and 
Majority  Stockholder  El  Paso  Times,  Personal  Financial 
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Statement  attached.  Applicant  is  able  and  willing  to  oper¬ 
ate  Station  at  loss,  if  necessary.  See  Exhibit  A. 

14.  (a)  Has  the  applicant  been  finally  adjudged  guilty  by 
any  Federal  court  of  unlawfully  monopolizing,  or  attempt¬ 
ing  unlawfully  to  monopolize,  radio  communication  directly 
or  indirectly  through  control  of  manufacture  or  sale  of 
radio  apparatus,  exclusive  traffic  arrangements,  or  any 
other  means,  or  of  unfair  methods  of  competition  ?  No. 

(b)  Is  applicant  directly  or  indirectly  controlled  by  any 
party  finally  adjudged  guilty  as  above  stated  ?  No. 

15.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows : 

(a)  Frequency  1500  kilocycles . 

(b)  Power  (night)  100  watts . 

( c )  Power  (day)  100  watts. 

( d )  Hours  of  operation: 

(1)  Unlimited  yes  (2)  Daytime  only . 

(3)  Limited .  (4)  Sharing  with  (spe¬ 
cify  stations) .  (5)  Other  (specify) . 

(e)  State  number  of  hours  per  day  proposed  sta- 
27  tion  will  operate  15  to  16  hours 

(/)  Does  the  application  directly  request  the  as¬ 
signment  of  all  or  any  part  of  the  facilities  (i.e.,  frequency, 


power,  and/or  hours  of  operation)  now  assigned  to  any 
other  station  or  stations?  No  If  so,  specify  the  station  or 
stations  and  the  facilities  requested  to  be  withdrawn  there¬ 
from  . 

16.  Description  of  transmitting  apparatus  proposed  to  be 
installed — 

(a)  Make  R.  C.  A.- Victor  Manufacturing  Co.  Inc.  Type 
no.  100-E 

(b)  Oscillator:  Type  of  circuit  Crystal  Control  Num¬ 
ber,  manufacturer’s  name,  and  type  of  tubes  1  R.C.A.-10, 
R.C.A.  Radiotron  Normal  plate  current,  per  tube  25  M.A. 
Plate  voltage  350 

( c )  List  buffer  and  intermediate  power  amplifier  stages, 
by  number  and  type  of  tubes  in  each  stage  1  R.C.A.-865, 
Modulated  Amplifier  1  R.C.A.-800 

( d )  Last  radio  stage:  Number,  manufacturer’s  name, 
and  type  of  tubes  4  R.C.A.  203-A’s.  used  in  linear  amplifier 
Normal  night  operation  for  power  requested:  Plate  cur¬ 
rent,  per  tube  60  M.A.  Plate  voltage  1250  If  greater  day 
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power  than  night  power  is  requested,  specify  the  following : 
Normal  day  operation:  Plate  current,  per  tube  60  M.A. 
Plate  voltage  1250  Describe  fully  the  proposed  method  and 
procedure  of  reducing  power  at  sunset . 

(e)  Modulator  or  last  audio  stage:  Number,  manufac¬ 
turer’s  name,  and  type  of  tubes  and  how  operated  (Class 
“A”,  “A  Prime”,  or  “B”)  4  RC.A.-46’s,  Class  B.  Normal 
plate  current,  per  tube  6-30  M.A.  Plate  voltage  400 

(/)  Which  radio  stage  is  modulated?  R.C.A.-800  Inter¬ 
mediate  Amplifier. 

(g)  What  system  of  modulation  is  employed  (high  level, 
low  level,  grid  bias  in  last  radio  stage,  etc.)  ?  Low  Level. 

(h)  If  low-level  modulation  is  employed,  give  for  modu¬ 
lated  radio  stage:  Number  and  type  of  tubes _  Plate 

current,  per  tube  50  MA  Plate  voltage  740 

(?')  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation?  100% 

(j)  What  modulation  measuring  device  will  be  used  to  de¬ 
termine  that  this  percentage  of  modulation  is  obtained? 
Portable  Cathode  Ray  Oscillograph 

(k)  Specify  manufacturer’s  name,  type,  number, 
28  and  full  scale  reading  of  the  following  meters : 

(l)  In  last  radio  stage:  Plate  voltmeter  Weston 
301,  1.5  K.  V.  Plate  ammeter  Weston  301,  0-750  M.  A. 

(2)  Antenna  ammeter  Weston  425,  5  Amperes  R.  F. 

( l )  Describe  the  plate  power  supply  for  last  stage  F.  W., 
S.P.  R.C.A.-866  Rectifiers,  2  Section  filter  Rating:  Current 
400  M.A.  Voltage  1300 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  100  watts. 

(n)  Maximum  rated  carrier  power  of  transmitter  as  de¬ 
termined  by  orders  of  the  Federal  Communications  Com¬ 
mission  is  100  watts. 

17.  (a)  Type  of  antenna  Vertical  Radiator  of  type  ap¬ 
proved  by  Commission 

(b)  Height  of  vertical  lead  150  feet. 

( c )  Length  of  flat  top  (if  any) . feet. 

( d )  If  not  fully  described  above,  give  complete  details 
Vertical  Radiator  will  be  fully  insulated  at  base. 

(e)  Counterpoise  (if  used) — type  and  dimensions . 

(/)  Antenna  ground  (if  used) — how  obtained?  Radial 

type  consisting  of  90  radials,  each  160  feet  in  length  buried 
8  inches  in  ground 
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18.  Applicant  represents  (1)  that  there  is  attached  or  (2) 
that  there  has  been  heretofore  filed  with  the  Commission,  an 
accurate  schematic  diagram  of  the  fundamental  radio  and 
audio  circuits  of  the  transmitter  proposed,  including  an¬ 
tenna  and  ground  or  counterpoise  connections,  antenna  feed 
system,  and  that  it  indicates  the  type  of  tubes.  Drawing  on 
file  with  Commission,  T-606361 

(This  should  be  a  blueprint  or  ink  drawing,  and,  if  pos¬ 
sible,  the  size  of  this  application,  and  attached  hereto.) 

19.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  V-cut  low  temperature 
Co-efficient  Quartz  Crystal  in  heat  Chamber 

( b )  Within  how  many  cycles  of  the  assigned  frequency 
is  this  apparatus  designed  and  guaranteed  to  hold  the  op¬ 
erating  frequency?  Better  than  plus  or  minus  50  cycles 

(c)  State  manufacturer’s  name  and  type  number  of  this 
frequency-control  apparatus  R.C.A.  Manufacturing  Co., 
Inc.  T.M.G.-129-A 

( d )  State  whether  or  not  frequency-control  apparatus  is 
automatically  maintained  at  constant  temperature  yes 

(1)  If  so,  state  manufacturer’s  name  and  rated  accuracy 
of  the  thermostat  Edison  Electrical  Controls  plus  or 
minus  one  degree 

Of  the  thermometer  None  required 
29  (2)  Attach  the  circuit  diagram  of  automatic  tem¬ 

perature  control  system  if  not  already  on  file  with 
the  Commission. 

(3)  Attach  a  sketch  or  drawing  of  the  automatic  temper¬ 
ature  control  chamber,  if  not  already  on  file  with  the  Com¬ 
mission. 

(e)  State  name  and  type  number  of  separate  frequency 
monitor  G.  R.  Type  581-B 

(/)  Give  Federal  Communications  Commission  approval 
number  1452 

20.  Cost  of  proposed  station.  Transmitter,  $5,500.00 
Studio,  $2,500.00  Other  items  (state  nature)  Antenna  Sys¬ 
tem  $2,500.00 

21.  Proposed  location  of  transmitter:  State  Texas 
County  El  Paso  City  or  town  El  Paso  Street  and  number 
900  Hammett  Blvd.  N.  Latitude :  Degrees  31,  minutes  45, 
seconds  40.60  W.  Longitude:  Degrees  106,  minutes  26, 
seconds  42.32 
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22.  Number  of  persons  residing  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows :  0.4  mile 
About  100, 1  mile  4000,  2  miles  25000,  3  miles  65000,  5  miles 
140000,  8  miles  165000 

23.  (a)  Number  of  broadcasting  stations  (by  call  letters) 
located  within  various  distances  of  proposed  location  of 
transmitter  is  as  follows : 

1  mile . ,  2  miles . 

3  miles  KTSM,  WDAH,  8  miles  Same  as  preceeding 

(b)  Number  of  nonbroadcasting  (commercial  or  Govern¬ 
ment)  RECEIVING  stations  located  within  various  dis¬ 
tances  of  proposed  location  of  transmitter  is  as  follows : 

1  mile  none,  2  miles  none,  3  miles  none 

24.  (a)  Name  and  give  location  of  all  AIRPORTS  within 
10  miles  of  proposed  location  of  transmitter  Municipal 
Airport  five  miles  north;  Biggs  Field  (Army)  5 *4  Miles 
N.  E. ;  American  Airlines  about  4  miles  N.  E. 

( b )  Give  distance  from  proposed  location  of  transmitter 
to  each  of  such  airports  Municipal  5  miles;  Biggs  Field 
5*4  miles ;  American  Airlines  4  miles 

(c)  Name  and  give  distance  to  any  established  AIR¬ 
WAYS  within  10  miles  of  proposed  location  of  transmitter 
American  Airways  about  3  miles;  Varney  Air  Lines  6 

miles. 

30  ( d )  Give  maximum  height  (in  feet)  of  towers 

above  ground  level  150  feet 

(e)  Will  towers  be  painted  and  marked  with  signal  lights 
to  conform  with  specifications  of  Department  of  Commerce 
(see  Aeronautics  Bulletin  No.  0)  ?  yes 

(/)  If  application  is  for  new  station  or  change  of  trans¬ 
mitter  location  of  existing  station,  attach  map  showing  pres¬ 
ent  location,  proposed  location,  character  of  the  surround¬ 
ing  area  (retail  or  wholesale  business,  manufacturing,  resi¬ 
dential,  or  unpopulated;  also,  density  of  population,  type 
of  soil  and  terrain)  and  the  location  of  airports,  airways, 
and  other  radio  stations,  including  receiving  stations,  ex¬ 
cept  broadcast  or  amateur. 

25.  Proposed  location  of  main  studio:  State  Texas 
County  El  Paso  City  or  town  El  Paso  Street  and  number 
200  San  Francisco  Street  Other  studios  maintained  by  sta¬ 
tion  None 

26.  Average  percentage  of  time  expected  to  be  devoted 
monthly  to  following  services : 
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Commercial  Programs  Sustaining  Programs 


(1)  Entertainment 

20% 

(1)  Entertainment 

40% 

(2)  Educational 

5% 

(2)  Educational 

10% 

(3)  Religious 

(3)  Religious 

5% 

(4)  Agricultural 

(4)  Agricultural 

5% 

(5)  Fraternal 

(5)  Fraternal 

5% 

(6)  Miscellaneous 

5% 

(6)  News 

5% 

(7)  .  (7) 


27.  (a)  Does  applicant  expect  to  obtain  programs  from 
what  is  known  as  a  “  chain  ”  ?  No 

( b )  Name  of  chain  or  chains . 

(c)  What  will  be  the  percentage  of  total  time  proposed  to 
be  used  for  chain  programs  (i.e.,  programs,  both  paid  and 
sustaining,  which  are  duplicated  by  any  other  station)  f 


( d )  W7hat  will  be  the  percentage  of  total  time  proposed  to 
be  used  for  mechanical  reproduction  (i.e.,  phonograph  rec¬ 
ords,  electrical  transcriptions,  player  piano,  etc.)?  33  1/3% 

28.  (a)  State  the  objects  to  be  attained  by  the  construc¬ 
tion,  or  changes  in  construction,  for  which  application  is 
made  See  Exhibit  B  hereto  attached 

( b )  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  commun¬ 
ity  which  it  expects  to  serve  See  Exhibit  C.  hereto  attached 

29.  If  the  construction  permit  is  granted,  the  con- 
31  struction  will  be  commenced  within  30  days  of  the 
granting  thereof  and  will  be  completed  and  the  sta¬ 
tion  ready  for  operation  within  180  days  thereafter. 

30.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
construction  permit  in  accordance  with  this  application. 
Dated  this  9th  day  of  January,  1936 

DORRANCE  D  RODERICK 
(Must  correspond  with  item  1) 

A  pplicant. 


Agent. 

(Be  sure  all  necessary  information  is  furnished) 
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State  of  Texas, 

County  of  El  Paso ,  ss: 

Dorrance  D.  Roderick,  being  first  duly  sworn  upon  liis 
oath,  (affirmed  according  to  law,)  deposes  and  says  that  he 

is  the .  (If  applicant  is 

not  an  individual,  state  relation  of  affiant  to  applicant) 
above-named  applicant,  and  that  the  facts  stated  in  the 
foregoing  application  and  all  exhibits  attached  thereto  are 
true  of  his  own  knowledge,  except  as  to  such  statements  as 
are  therein  stated  on  information  and  belief,  and  as  to  such 
statements  he  believes  them  to  be  true. 

DORRANCE  D  RODERICK 
Affiant. 

Subscribed  and  sworn  to  before  me  this  9th  day  of  Janu¬ 
ary,  1936. 

KELTON  B  CLARK 
(Seal)  Notary  Public. 

(Notary  Public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 
seal.) 

My  commission  expires  5/31/37. 

32  Exhibit  A. 

Personal  Financial  Statement  of  Dorrance  D.  Roderick 

December  1,  1935 


Assets 


Stocks 

$151,893.07 

Bonds 

22,750.00 

Notes  Receivable 

23,900.00 

Real  Estate 

43,500.00 

Cash  on  hand 

6,604.79 

248,647.86 

Liabilities 

Notes  payable 

16,040.26 

16,040.26 

Net  worth 

232,607.60 

References:  El  Paso  National  Bank,  El  Paso,  Texas; 
State  National  Bank,  El  Paso,  Texas 
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33  Exhibit  B. 

To  the  Federal  Communications  Commission: 

This  application  is  sought  with  the  sincere  desire  to  ren¬ 
der  service  to  a  part  of  Texas  and  New  Mexico  which  at  this 
time  gets  no  satisfactory  daytime  radio  reception,  save 
from  the  single  local  station  KTSM. 

The  objects  to  be  attained  are: 

1.  Presentation  of  local  artists  and  musicians  in  pro¬ 
grams,  thus  furnishing  a  forum  or  auditorium  for  pro¬ 
grams  of  local  nature  that  will  materially  aid  in  developing 
the  unusual  talent  to  be  found  in  this  communitv. 

2.  The  dissemination  of  information,  news,  and  educa¬ 
tional  topics  which  are  in  the  interest  of  public  convenience 
and  almost  a  necessity. 

3.  The  furnishing  of  an  outlet  for  the  advertising  mes¬ 
sages  of  the  merchants  of  El  Paso  and  vicinity — an  outlet 
whereby  their  messages  may  be  presented  through  the  me¬ 
dium  of  local  programs  and  local  entertainment;  thus  elim¬ 
inating  the  necessity  to  which  many  of  them  are  now  put, 
that  of  giving  their  messages  over  the  several  poor-quality, 
poorly  operated,  interference-creating  stations  across  the 
Mexican  border. 

4.  The  furnishing  to  a  population  of  175,000  people  in  a 
remote  section  of  the  country  a  variety  of  programs  since 
they  now  get  only  one  American  station  KTSM  and  frankly, 
because  the  population  and  the  field  deserves  another  radio 
station  and  because  the  one  which  now  exists  pays  slight  at¬ 
tention  to  local  talent,  local  programs  or  local  happenings. 

34  Exhibit  C. 

To  the  Federal  Communications  Commission : 

The  proposed  station  for  which  this  construction  permit 
is  sought,  will  be  operated  by  the  applicant  in  a  manner  to 
render  the  maximum  public  service  and  to  serve  the  public 
convenience.  The  applicant  is  financially  able  to  install  the 
station  in  a  manner  to  render  better  service  than  that  given 
by  existing  facilities — as  witness  the  standard  equipment, 
vertical  radiator  and  high  fidelity  apparatus  specified  in  the 
application. 

The  applicant,  through  the  nature  of  his  principal  busi¬ 
ness — that  of  publishing  a  daily  newspaper — is  in  the  busi- 
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ness  of  serving  the  public  and  will  see  to  it  that  local  affairs, 
local  entertainment  and  local  educational  features  are  gen¬ 
erously  presented  to  his  radio  audience.  The  applicant 
would  expect  to  make  available  for  the  first  time  in  El  Paso 
for  radio  broadcast  the  service  of  both  the  Associated  Press 
and  the  United  Press.  The  El  Paso  Times,  of  which  he  is 
president  and  publisher,  is  the  only  newspaper,  -within  a 
radius  of  300  miles,  having  leased  wire  reports  of  these  two 
great  newsgathering  agencies  seven  days  a  week. 

The  applicant  feels  keenly  the  need  of  additional  radio 
facilities  in  El  Paso — the  metropolitan  area  has  a  popula¬ 
tion  of  175,000,  and  it  is  a  daytime  audience  reached  by 
none  of  the  regional,  clear-channel,  or  net--work  stations — 
and  does  not  feel  that  the  granting  of  the  permit  sought  will 
adversely  affect  the  interests  of  any  existing  station  any¬ 
where.  He  is  keenly  interested  in  the  development  of  local 
talent  and  providing  a  medium  for  its  development.  For 
the  past  five  years  he  has  been  president  of  the  El  Paso 
Symphony  Association  and  actively  identified  with  the  pro¬ 
motion  the  city’s  musical  life. 

El  Paso  is  a  great  health  resort.  The  numerous  sani- 
toriums,  William  Beaumont  Government  hospital  and 
thousands  of  private  homes  are  occupied  by  convalescents. 
Probably  no  city  in  America  has  so  large  a  percentage  of 
shut-ins,  depending  of  necessity  upon  a  local  radio  station 
for  entertainment  and  information  during  all  the  daytime 
hours  in  wintertime  and  both  day  and  night  during  the  hot 
summer  months.  The  applicant  feels  that  there  is  a  real 
service  to  be  rendered  this  large  group  of  listeners. 

From  an  engineering  standpoint  there  can  surely  be  no 
objection — the  frequency  applied  for  is  not  held  by  any 
other  station  within  400  miles — the  proposed  transmitter 
location  appears  to  be  ideal  from  the  specifications  set 
forth  in  your  bulletin  regarding  the  location  of  transmitters 
for  radio  stations — and  the  equipment  to  be  installed  will 
be  high-fidelity  and  in  conformity  with  the  standards  of 
advanced  radio  engineering,  from  microphone  to  antenna. 

It  is  not  the  purpose  of  this  application  to  adversely  af¬ 
fect  the  interests  of  any  existing  station.  There  is  more 
than  sufficient  advertising  business  in  El  Paso  to  justify  an 
additional  local  station.  There  exists  a  real  and  vital  need 
for  an  outlet  for  entertainment,  news,  education  and  civic 
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affairs  and  it  would  be  the  purpose  of  this  station  to  give 
full  play  to  local  talent.  On  this  basis,  the  application  is 
sought  immediately. 

35  Minute  #317 

March  3,  1936 
10:00  A.  M. 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Present:  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

•  •••••*•• 

Applications  Reconsidered  and  Designated  for  Hearing 
In  the  following  case : 

File  No.  Applicant  Call  Nature  of 

Letters  Application 

B3-P-947  Dorrance  D.  Roderick,  New  Construction 
El  Paso,  Texas.  Permit. 

1500  kc;  100 
watts, 

Unlimited  time. 

the  Broadcast  Division,  upon  its  own  motion,  reconsidered 
its  action  of  February  21,  1936  (Minute  #312)  in  grant¬ 
ing  the  above  application,  and  designated  the  same  for  hear¬ 
ing.  The  Broadcast  Division  directed  that  the  “Petition 
to  Reconsider  and  Set  Aside  Action  Granting  Application” 
filed  by  the  Tri-State  Broadcasting  Company,  Inc.,  (Radio 
Station  KTSM),  be  retired  to  the  files. 

HERBERT  L.  PETTEY, 
Secretary . 

36  Federal  Communications  Commission 

Washington,  D.  C. 

File  No.  B3-P-947 
Docket  No.  3858 
Notice 

In  re  Application  of  Dorrance  D.  Roderick  (New) 

Dated  1-9-36 
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For  Construction  Permit 
Class  of  Service  Broadcast 
Class  of  Station  Broadcast 
Location  El  Paso,  Texas. 

Operating  Assignment  Specified 
Frequency  1500  kc 
Power  100  w 

Hours  of  operation  Unlimited  time 
To . 


You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  above  described  application  and  has  designated 
the  matter  for  hearing  for  the  following  reasons: 

1.  To  determine  the  legal,  technical,  financial  and  other 
qualifications  of  the  applicant  to  construct  and  operate  the 
proposed  station. 

2.  To  determine  the  need  for  additional  service  in  the 
area  proposed  to  be  served. 

3.  To  determine  whether  the  application  may  be  granted 
within  the  purview  of  Section  307  (b)  of  the  Communica¬ 
tions  Act  of  1934. 

4.  To  determine  whether  the  applicant  will  be  required 
to  mark  the  towers  in  accordance  with  the  engineering  spec¬ 
ifications  as  contemplated  by  Section  303  of  the  Communi¬ 
cations  Act  of  1934. 

5.  To  determine  whether  the  granting  of  the  application 
will  serve  public  interest,  convenience  and  necessity. 

6.  To  determine  whether  the  site  at  which  the  applicant 
proposes  to  construct  and  operate  the  station  will  be  satis¬ 
factory. 

The  attention  of  the  applicant  is  directed  to  the  fact  that 
while  his  application  constitutes  a  part  of  the  record,  it  is 
not  a  part  of  the  testimony  and  he  should  be  prepared,  at 
the  hearing,  to  introduce  testimony  to  prove  the  allega¬ 
tions  contained  in  his  application. 

The  specific  grounds  mentioned  are  not  to  be  considered 
as  exclusive  of  other  grounds  for  the  action  and  eventual 
decision  of  the  Commission. 

37  The  hearing  on  the  above  mentioned  application 
will  be  held  on  May  6,  1936,  at  the  hour  of  10:00  A. 
M.,  at  the  offices  of  the  Commission,  Washington,  D.  C. 
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Notices  of  the  hearing  on  this  matter  are,  on  the  date  be¬ 
low  stated,  being  mailed  to  the  folio-wing  parties : 

Dorrance  D.  Roderick,  200  San  Francisco  St.,  El  Paso, 
Texas. 

New  Applicant. 

Eagle  Broadcasting  Co.,  Inc.,  Plaza  Hotel,  Cor.  Broad¬ 
way  &  Leopard  St.,  Corpus  Christi,  Texas. 

KGFI  Station  assigned  to  1500  kc  frequency. 

Fort  Worth  Broadcasters,  Inc.,  Trinity  Life  Bldg.,  7th 
&  Main  Sts.,  Fort  Worth,  Texas. 

KFJZ  Station  assigned  to  1370  kc  frequency. 

George  Roy  Clough,  3327  Avenue  P,  Galveston,  Texas. 

KLUF  Station  assigned  to  1370  kc  frequency. 

East  Texas  Broadcasting  Co.,  Tyler  Comr.  College,  115 
S.  College  St.,  Tyler,  Texas. 

KGKB  Station  assigned  to  1500  kc  frequency. 

City  of  Dallas,  Texas,  Southland  Life  Ins.,  Co.,  Bldg., 
Dallas,  Texas. 

WRR  Station  assigned  to  1280  kc  frequency. 

Wichita  Falls  Broadcasting  Co.,  Kemp  Hotel,  8th  & 
Scott  Sts.,  Wichita  Falls,  Texas. 

KGKO  Station  assigned  to  570  kc  frequency. 

Dave  Ablowich,  tr/as  The  New  Furniture  Co.,  2109  Park 
St.,  rear  of,  Greenville,  Texas. 

KFPM  Station  assigned  to  1310  kc  frequency. 

Houston  Printing  Co.,  2204  Shell  Bldg.,  Texas  &  Fannin 
Sts.,  Houston,  Texas. 

KPRC  Station  assigned  to  920  kc  frequency. 

Voice  of  Longview,  c/o  James  R.  Curtis,  Green  &  Radio 
Sts.,  Longview,  Texas. 

KFRO  Station  assigned  to  1370  kc  frequency. 

Jack  W.  Hawkins  &  Barney  H.  Hubbs,  110  West  2nd  St., 
Pecos,  Texas. 

KITJN  Station  assigned  to  1420  kc  frequency. 

Voice  of  Marshall,  c/o  James  R.  Curtis,  Box  #86,  Long¬ 
view,  Texas. 
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New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency  in  Marshall,  Texas. 

Albert  E.  Davis,  2015  -  9th  St.,  Wichita  Falls,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1420 
kc  frequency. 

Reporter  Broadcasting  Co.,  151  Cypress  St.,  Abilene, 
Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1420 
kc  frequency. 

Wm.  O.  Ansley,  Jr.,  d/b  as  Guilford  Broadcasting  Co., 
Box  602,  Abilene,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1420 
kc  frequency. 

38  Gulf  Coast  Broadcasting  Co.,  Broadway  at  Twigg, 
Corpus  Christi,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1330 
kc  frequency. 

Benevides  Independent  School  District,  Box  #57,  Bene- 
vides,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency. 

State  Capitol  Broadcasting  Assn.,  R.  B.  Anderson,  Pres., 
Driskill  Hotel,  Brazos  &  Sixth  Sts.,  Austin,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1120 
kc  frequency. 

Big  Spring  Herald  Broadcasting  Co.,  210  E.  Third  St., 
Big  Spring,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency. 

Navarro  Broadcasting  Assn.,  J.  C.  West,  Pres.,  Main  & 
Fifth  Ave.,  Corsicana,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency. 

A.  L.  Chilton,  1021  Kirby  Bldg.,  Dallas,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  990 
kc  frequency. 

The  Herald  Publishing  Co.,  329-331  Woodard  St.,  Deni¬ 
son,  Texas. 


o 

O 

26  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 

New  Applicant  for  permit  for  station  to  operate  on  1200 
kc  frequency. 

Hunt  Broadcasting  Assn.,  Fred  Horton,  Pres.,  New 
Washington  Hotel,  2610  Washington  St.,  Greenville,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1200 
kc  frequency. 

Oil  Capital  Broadcasting  Assn.,  James  G.  Ulmer,  Pres., 
Kilgore,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1210 
kc  frequency. 

The  North  Texas  Broadcasting  Co.,  A.  G.  Mayse,  Pres., 
34-36  Lamar  Ave.,  Paris,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency. 

Plainview  Broadcasting  Co.,  S.  T.  Cooper  &  Mrs.  Cumi 
Cooper,  1500  West  11th  St.,  Plainview,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency. 

The  Sherman  Broadcasting  Assn.,  J.  B.  Knight,  Pres., 
108-110  Lamar  St.,  Sherman,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency. 

F.  N.  Pierce,  P.  O.  Box  304,  Taylor,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency. 

Eugne  DeBogory,  tr/as  Tem-Bel  Broadcasting  Co.,  1610 
Republic  Bank  Bldg.,  Dallas,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency  in  Temple,  Texas. 

Bell  Broadcasting  Co.,  118  W.  Avenue  A,  Temple,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1370 
kc  frequency. 

Times  Publishing  Co.,  Publishers  of  Wichita  Daily  Times 
&  Record  News,  7th  &  Scott  Sts.,  Wichita  Falls,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1420 
kc  frequency. 
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C.  W.  Snider,  City  Bank  Bldg.,  Wichita  Falls,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency. 

39  Voice  of  Corsicana,  c/o  James  R.  Curtis,  Box  #86, 
Longview,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1200 
kc  frequency  in  Corsicana,  Texas. 

Bayou  Broadcasting  Co.,  c/o  James  Rockwell,  Rusk 
Bldg.,  Houston,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1200 
kc  frequency. 

Theodore  E.  Johnson,  3719  Engelke,  Houston,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1210 
kc  frequency. 

Red  River  Valley  Broadcasting  Corp.,  221  South  Travis 
St.,  Sherman,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency. 

A.  Earl  Cullum,  Jr.,  1522  N.  Haskell  Ave.,  Dallas,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency. 

Sweetwater  Broadcasting  Co.,  112  W.  3rd  St.,  Sweet¬ 
water,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1310 
kc  frequency. 

John  S.  Braun,  1805  Sanger  Ave.,  Waco,  Texas. 

New  Applicant  for  permit  for  station  to  operate  on  1500 
kc  frequency. 

If  for  any  reason  the  applicant  does  not  desire  a  hear¬ 
ing,  he  should  notify  the  Secretary  immediately  so  that  no¬ 
tices  sent  to  other  parties  may  be  cancelled. 

Dated  at  Washington,  D.  C.,  Apr  1  1936. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

HERBERT  L.  PETTEY, 
Secretary . 


MBA/ch 
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Federal  Communications  Commission  Apr  15  1936 
Received  1st  Mail  Mail  and  Files 

16416 

Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B3-P-947 
Docket  No.  3858 


In  re  Application  of  Dorrance  D.  Roderick  (New) 

Dated  1-9-36 

For  Construction  Permit 
Class  of  Service  Broadcast 
Class  of  Station  Broadcast 
Location  El  Paso,  Texas 
Operating  Assignment  Specified 
Frequency  1500Kc 

Power  100  w 

Hours  of  operation  Unlimited  time 

Appearance,  Statement  and  Affidavit  of  Service 

I.  Appearance. 

Comes  now  Dorrance  D.  Roderick,  applicant  for  a  new 
station  in  El  Paso,  Texas,  and  in  accordance  with  the  Rules 
and  Regulations  of  the  Federal  Communications  Commis¬ 
sion,  states  that  he  desires  to  be  heard  in  support  of  the 
above  designated  application  on  May  6, 1936,  at  the  hour  of 
10:00  A.  M.,  at  the  office  of  the  Federal  Communications 
Commission  in  Washington,  D.  C.,  or  at  such  time  and  place 
as  the  Commission  may  designate. 

The  applicant  desires  to  be  heard  in  person  and  by  nis 
attorney,  Richard  F.  Burges,  of  El  Paso,  Texas. 

The  applicant  further  states  that  he  desires  to  examine 
and  cross-examine  witnesses  and  to  refute  any  evidence 
which  may  be  offered  at  the  said  hearing  against  the  grant¬ 
ing  of  the  above  designated  application. 

II.  Statement  in  Writing  of  Facts  which  Applicant  Ex¬ 
pects  to  Prove  at  said  Hearing. 

The  Applicant  will  offer  testimony  to  prove  and  establish 
the  following  facts : 
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1.  That  the  applicant  is  financially,  legally  and  techni¬ 
cally  qualified  to  own  and  operate  the  proposed  station  on 
the  assignment  requested. 

41  2.  That  there  is  a  need  and  a  demand  for  addi¬ 

tional  service  in  the  El  Paso,  Texas,  area. 

3.  That  the  application  may  be  granted  within  the  pur¬ 
view  of  Section  307  (b)  of  the  Communications  Act  of  1934, 
and  the  Rules  and  Regulations  of  the  Commission  adopted 
pursuant  thereto. 

4.  That  this  application  will  serve  the  public  interest  in  a 
larger  degree  than  any  application  pending  from  the  same 
State  with  which  conflict  may  be  had  by  reason  of  interfer¬ 
ence  ;  and  applicant  expects  to  prove  further  that  no  inter¬ 
ference  would  be  had  from  any  other  application  pending 
from  this  State,  nor  from  any  station  now  operated  therein. 

5.  That  this  application  should  be  granted  regardless  of 
other  pending  applications  from  the  same  State  and  zone. 

6.  That  the  antenna  will  be  painted  and  lighted  in  accor¬ 
dance  with  the  engineering  specifications,  if  so  directed  by 
the  Commission. 

7.  That  the  granting  of  this  application  will  be  in  the 
public  interest,  convenience  and  necessity. 

8.  Applicant  will  prove  such  other  facts  as  during  the 
development  of  the  hearing  may  prove  relevant,  material  or 
pertinent  thereto. 

DORRANCE  D.  RODERICK  (Signed) 
RICHARD  F.  BURGES  (Signed) 
Attorney 

III.  Affidavit  of  Applicant 

The  State  of  Texas, 

County  of  El  Paso. 

Dorrance  D.  Roderick,  being  first  duly  sworn,  deposes 
and  sayd  that  he  is  the  applicant  named  in  the  above  and 
foregoing  application ;  that  the  facts  stated  in  the  foregoing 
written  appearance  are  true;  and  that  a  true  copy  of  the 
foregoing  written  appearance  has  been  transmitted  by 
registered  mail,  postage  prepaid,  to  each  and  every  party 
listed  in  the  Commission’s  Notice  of  Hearing,  dated  April 
1,  1936,  to  the  last  known  address  of  each  of  said  parties, 
same  being  the  several  addresses  given  in  said  Notice  of  the 
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Commission  above  referred  to,  and  in  addition  thereto,  a 
like  copy  was  transmitted  by  registered  mail,  post- 

42  age  prepaid,  to  the  Tri-State  Broadcasting  Company, 
El  Paso,  Texas,  operating  KTSM  and  WDAH. 

DORRANCE  D.  RODERICK  (Signed) 

Sworn  to  and  subscribed  before  me  by  Dorrance  D.  Rod¬ 
erick  this  13th  dav  of  April,  A.  D.  1936. 

(Seal) 

KELTON  B.  CLARK  (Signed) 
Notary  Public  in  and  for  El 
Paso  County,  Texas. 

My  commission  expires  May  31, 1937. 

43  File  No.  B3-R-761 

Official  No.  761 

Call  letters  K  T  S  M 

United  States  of  America 
Federal  Communications  Commission 


Radio  Broadcasting  Station  License 

Subject  to  the  provisions  of  the  Communications  Act  of 
1934,  subsequent  acts,  and  treaties,  and  all  regulations  here¬ 
tofore  or  hereafter  made  by  this  Commission,  and  further 
subject  to  conditions  set  forth  in  this  license,  the  Licensee 
Tri-State  Broadcasting  Company,  Inc.,  is  hereby  author¬ 
ized  to  use  and  operate  the  raido  transmitting  apparatus 
hereinafter  described  for  the  purpose  of  broadcasting  for 
the  term  beginning  December  1,  (3  a.  m.,  Eastern  Standard 
Time)  1936,  and  ending  June  1,  (3  a.  m.,  Eastern  Standard 
Time)  1937. 

The  licensee  shall  use  and  operate  said  apparatus  only  in 
accordance  with  the  following  terms : 

1.  On  a  frequency  of  1310  kc. 

2.  With  power  of  100  watts,  with  an  additional  yty  watts 
from  local  sunrise  to  local  sunset  only.  Antenna  current 
xxx  amperes  for  xxx  watts;  xxx  amperes  for  xxx  watts. 
Antenna  resistance  xxx  ohms. 

3.  During  the  following  period  or  periods  of  time :  Shares 
time  with  Station  WDAH. 
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4.  Under  the  call  letters  K  T  S  M 

5.  With  the  main  studio  of  the  station  located  at:  200 
South  El  Paso  Street,  El  Paso,  Texas. 

The  apparatus  hereinabove  authorized  to  be  used  and 
operated  is  located  at:  Corner  of  Texas  and  Stanton 
Streets,  El  Paso,  Texas.  Lat.  31°  45'  30"  North,  Long.  106° 
29'  12"  West. 

And  is  described  as  follows:  Composite — Broadcasting 
Transmitter.  Direct  Crystal  Control.  Last  radio  stage: 
two  75  watt  vacuum  tubes  for  high  level  modulation  (RCA 
203-A).  Maximum  rated  carrier  power  output  100  watts. 

The  Commission  reserves  the  right  during  said  license 
period  of  terminating  this  license  or  making  effective  any 
changes  or  modification  of  this  license  which  may  be  neces¬ 
sary  to  comply  with  any  decision  of  the  Commission  ren¬ 
dered  as  a  result  of  any  hearing  held  under  the  rules  of  the 
Commission  prior  to  the  commencement  of  this  license 
period  or  any  decision  rendered  as  a  result  of  any  such 
hearing  which  has  been  designated  but  not  held,  prior  to 
the  commencement  of  this  license  period. 

This  license  is  issued  on  the  licensee ’s  representation  that 
the  statements  contained  in  licensee’s  application  are  true 
and  that  the  undertakings  therein  contained  so  far  as  they 
are  consistent  herewith,  will  be  carried  out  in  good  faith. 
The  licensee  shall,  during  the  term  of  this  license,  render 
such  broadcasting  service  as  will  serve  public  interest,  con¬ 
venience,  or  necessity  to  the  full  extent  of  the  privileges 
herein  conferred. 

This  license  shall  not  vest  in  the  licensee  any  right  to  op¬ 
erate  the  station  nor  any  right  in  the  use  of  the  frequency 
designated  in  the  license  beyond  the  term  hereof,  nor  in  any 
other  manner  than  authorized  herein.  Neither  the  license 
nor  the  right  granted  hereunder  shall  be  assigned  or  other¬ 
wise  transferred  in  violation  of  the  Communications  Act  of 
1934.  This  license  is  subject  to  the  right  of  use  or  control 
by  the  Government  of  the  United  States  conferred  by  sec¬ 
tion  606  of  the  Communications  Act  of  1934. 

Dated  this  17th  day  of  November,  1936. 

By  direction  of  the  Federal  Communications  Commission, 


(Seal)  Acting  Secretary. 

mfg  wpm 
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44  File  No.  B3-L-541 

Official  No.  761 
Call  letters  KTSM 

United  States  of  America 

Federal  Communications  Commission 


Radio  Broadcasting  Station  License 
Modified  as  of  March  16,  1937 

Subject  to  the  provisions  of  the  Communications  Act  of 
1934,  subsequent  acts,  and  treaties,  and  all  regulations  here¬ 
tofore  or  hereafter  made  by  this  Commission,  and  further 
subject  to  conditions  set  forth  in  this  license,  the  Licensee 
Tri-State  Broadcasting  Company,  Inc.  is  hereby  authorized 
to  use  and  operate  the  radio  transmitting  apparatus  herein¬ 
after  described  for  the  purpose  of  broadcasting  for  the 
term  beginning  March  16, 1937  and  ending  June  1,  (3  a.  m., 
Eastern  Standard  Time)  1937. 

The  licensee  shall  use  and  operate  said  apparatus  only  in 
accordance  with  the  following  terms : 

1.  On  a  frequency  of  1310  kc. 

2.  With  power  of  100  watts,  with  an  additional  150  watts 
from  6:00  a.  m.  local  sunset  only.*  Antenna  current  ttt 
amperes  for  xxx  watts;  xxx  amperes  for  xxx  watts.  An¬ 
tenna  resistance  xxx  ohms. 

3.  During  the  following  period  or  periods  of  time :  Shares 
time  with  Station  WBAH.  Permanent  authority  granted 
Station  KTSM  to  carry  Station  WDAH’s  schedule  on 
KTSM’s  transmitter. 

•Average  hour  of  local  sunset :  March,  7 :15  p.  m. ;  April, 
7 :30  p.  m. ;  May,  8 :00  p.  m. ;  Central  Standard  Time. 

4.  Under  the  call  letters  KTSM. 

5.  With  the  main  studio  of  the  station  located  at:  200 
South  El  Paso  Street,  El  Paso,  Texas. 

The  apparatus  hereinabove  authorized  to  be  used  and 
operated  is  located  at :  Comer  Mills  and  Oregon  Streets,  El 
Paso,  Texas.  Lat.  31°  45'  35"  North  Long.  106°  29'  20" 
West. 

and  is  described  as  follows:  Composite — Broadcasting 
Transmitter.  Direct  Crystal  Control.  Last  radio  stage: 
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two  125  watt  vacuum  tubes  for  high  level  modulation  (RCA 
805).  Maximum  rated  carrier  power  output  250  watts. 

Tower  painted  and  lighted  in  accordance  with  attached 
specifications. 

The  Commission  reserves  the  right  during  said  license 
period  of  terminating  this  license  or  making  effective  any 
changes  or  modification  of  this  license  which  may  be  neces¬ 
sary  to  comply  with  any  decision  of  the  Commission  ren¬ 
dered  as  a  result  of  any  hearing  held  under  the  rules  of  the 
Commission  prior  to  the  commencement  of  this  license 
period  or  any  decision  rendered  as  a  result  of  any  such 
hearing  which  has  been  designated  but  not  held,  prior  to  the 
commencement  of  this  license  period. 

This  license  is  issued  on  the  licensee’s  representation  that 
the  statements  contained  in  licensee’s  application  are  true 
and  that  the  undertakings  therein  contained  so  far  as  they 
are  consistent  herewith,  will  be  carried  out  in  good  faith. 
The  licensee  shall,  during  the  term  of  this  license,  render 
such  broadcasting  service  as  will  serve  public  interest,  con¬ 
venience,  or  necessity  to  the  full  extent  of  the  privileges 
herein  conferred. 

This  license  shall  not  vest  in  the  licensee  any  right  to 
operate  the  station  nor  any  right  in  the  use  of  the  frequency 
designated  in  the  license  beyond  the  term  hereof,  nor  in 
anv  other  manner  than  authorized  herein.  Neither  the 
license  nor  the  right  granted  hereunder  shall  be  assigned 
or  otherwise  transferred  in  violation  of  the  Communica¬ 
tions  Act  of  1934.  This  license  is  subject  to  the  right  of  use 
or  control  by  the  Government  of  the  United  States  confer¬ 
red  by  section  606  of  the  Communications  Act  of  1934. 

Dated  this  16th  day  of  March,  1937. 

By  direction  of  the  Federal  Communications  Commission, 


(Seal)  Acting  Secretary. 

b  upw 

45  September  25,  1936 

The  Federal  Communications  Commission, 

Washington,  D.  C. 

Gentlemen : 

In  accordance  with  Rules  and  Regulations  regarding  time 
sharing  stations,  we  the  undersigned  owners  of  stations 
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KTSM  and  WDAH  have  agreed  to  share  time  between  the 
two  stations  according  to  the  following  schedule  of  hours 
for  the  license  period  beginning  December  1,  1936. 


Sunday 

6:00  AM  to  9:30  AM 

9:30  AM  to  12:00  Noon 

12:00  Noon  to  7:30  PM 

7:30  PM  to  9:00  PM 

9:00  PM  to  12:00  Midnight 


Station  KTSM 
”  WDAH 
”  KTSM 
”  WDAH 
”  KTSM 


Monday,  Tuesday,  Wednesday,  Thursday,  Friday  and 

Saturday 


6 :00  AM  to  12 :00  Midnight  Station  KTSM 


All  to  be  Mountain  Standard  Time 
Yours  very  truly, 

RADIO  STATION  KTSM 
Tri  State  Broadcasting  Co.,  Inc 
By  F.  LANGDON  KOONS 
Vice  President 
RADIO  STATION  WDAH 
Tri  State  Broadcasting  Co.,  Inc 
By  F.  LANGDON  KOONS 
Vice  President 
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Before  the  Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B3-P-947 
Docket  No.  3858 

In  re  Application  of  Dorraxce  D.  Roderick  (New) 
Dated  1-9-36 

For  Construction  Permit 
Location  El  Paso,  Texas 
Operating  Assignment  Specified 
Frequency  1500  kc 

Power  100  watts 

Hours  of  Operation  Unlimited 
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Petition  to  Intervene 

Now  comes  Tri-State  Broadcasting  Company,  licensee  of 
Station  KTSM,  El  Paso,  Texas  and  pursuant  to  Paragraph 
105.20  of  the  Regulations,  petitions  the  Commission  for 
permission  to  intervene  in  the  proceedings  to  be  had  on  the 
above  entitled  application  of  Dorrance  D.  Roderick  for  a 
new  station  at  El  Paso,  Texas  to  be  operated  on  the  fre¬ 
quency  1500  kc.  with  100  watts  power,  unlimited  time.  Peti¬ 
tioner  alleges  that  it  has  a  substantial  interest  in  the  sub¬ 
ject  matter  involved  in  said  proceedings  and  in  support 
thereof  shows  the  following: 

A.  Statement  of  Interest 

Petitioner  owns  and  operates  Station  KTSM  on  the  fre¬ 
quency  1310  kilocycles  with  100  watts  power  at  El  Paso, 
Texas.  Station  KTSM  is  the  only  commercial  station  in  El 
Paso,  Texas  but  it  meets  severe  competition  from  three 
broadcasting  stations  located  in  Juarez,  Mexico,  just  one 
and  one-half  miles  south  of  El  Paso.  Said  Mexican  stations 
eater  to  a  large  portion  of  the  population  of  El  Paso  and 
solicit  advertising  at  low  rates  from  El  Paso  merchants. 

Station  KTSM  has  been  in  licensed  operation  since  Au¬ 
gust  1929  and  through  the  rendition  of  high  calibre  pro¬ 
grams  and  co-operation  with  civic  institutions  of  El  Paso 
has  become  an  integral  part  of  the  civic  life  of  that  com¬ 
munity.  The  establishment  of  an  additional  station  such  as 
that  proposed  by  the  applicant  Dorrance  D.  Roderick 
47  will  result  in  destructive  competition  and  loss  of  rev¬ 
enue  to  Station  KTSM  with  consequent  deterioration 
of  program  service  now  available  to  the  listening  public  of 
El  Paso. 

B.  Facts  to  be  Proved 

1.  There  are  insufficient  new  sources  of  revenue  available 
from  broadcast  sponsorship  to  insure  the  financial  stability 
of  the  proposed  station.  Advertising  for  the  station  would 
necessarily  have  to  come  from  those  sponsors  now  making 
use  of  the  facilities  of  Station  KTSM. 

2.  The  application  of  Dorrance  D.  Roderick  merely  pro¬ 
poses  to  establish  a  broadcasting  station  which  would  serve 
as  an  adjunct  to  applicant’s  newspaper  and  not  as  an  inde¬ 
pendent,  informative  and  entertainment  medium. 
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3.  The  listening  public  in  El  Paso  will  be  adversely 
affected  by  the  establishment  of  an  additional  station  which 
would  tend  to  deplete  the  revenues  of  petitioner’s  station, 
KTSM,  and  prevent  it  from  rendering  its  present  high  cali¬ 
bre  broadcasting  service. 

4.  There  is  no  need  for  the  establishment  in  El  Paso  of 
an  additional  broadcasting  medium  such  as  that  proposed 
by  the  applicant  Roderick  since  it  would  merely  provide  a 
somewhat  questionable  and  undesired  broadcasting  service. 

TRI-STATE  BROADCASTING  CO.,  INC  (KTSM) 

By  (Sgd)  F.  L.  KOONS 
Vice  President. 

Verification 

City  of  El  Paso, 

County  of  El  Paso,  ss: 

F.  L.  Koons,  being  first  duly  sworn  deposes  and  says  that 
he  is  vice-president  of  Tri-State  Broadcasting  Company, 
Inc.  (KTSM)  and  that  the  facts  stated  in  the  foregoing 
“Petition  to  Intervene’’  are  true  of  his  own  knowledge, 
except  as  to  such  statements  as  are  therein  stated  to  be  on 
information  and  belief,  and  as  to  such  statements  he  be¬ 
lieves  them  to  be  true. 

(Sgd)  F.  L.  KOONS 

Subscribed  and  sworn  to  before  me  this  7th  dav  of  April 
1936. 

REYMOND  TAYLOR, 

(Seal)  Notary  Public. 

My  commission  expires  May  31,  1937. 

48  Minute  #349 

April  24,  1936. 

2:30  P.  M. 

Minutes  of  the  Federal  Communications  Commission 
(Broadcast  Division) 

Present:  Commissioner  Sykes,  Chairman,  Case  and 
Prall. 
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Hearing  Docket 

The  Broadcast  Division  granted  the  petition  filed  by  the 
Tri-State  Broadcasting  Company,  licensee  of  Radio  Sta¬ 
tion  KTSM,  El  Paso,  Texas,  to  intervene  and  be  made  a 
party  to  the  hearing  of  the  application  of  Dorrance  D.  Rod¬ 
erick  for  construction  permit  to  establish  a  broadcast  sta¬ 
tion  at  El  Paso,  Texas,  (Docket  No.  3858,  File  No.  B3-P- 
947). 

•  ###•«*■ 

JOHN  B.  REYNOLDS, 

Acting  Secretary. 

H  Wins 
fww 

51  Before  the 

Federal  Communications  Commission 

(Broadcast  Division) 

Washington,  D.  C., 

May  25,  1936. 

Docket  No.  3858 

In  the  matter  of  Petition  of  Dorrance  D.  Roderick,  El 
Paso,  Texas. 

Call  letters:  New. 

Application  for  construction  permit:  frequency  requested, 
1500  kc;  power  requested,  100  watts;  unlimited  time. 

Other  Participants. 

KTSM,  El  Paso,  Texas  (Intervenor) 

The  above  entitled-matter  came  on  for  hearing  before 
Examiner  George  H.  Hill,  in  Room  7121  Interstate  Com¬ 
merce  Commission  Building,  at  10  o’clock  a.  m. 

Appearances : 

On  behalf  of  the  Commission:  James  D.  Cunningham,  Esq. 

On  behalf  of  the  Applicant :  Major  Richard  F.  Burges,  El 
Paso,  Texas,  and  James  H.  Hanley,  Esq.,  Tower  Build¬ 
ing,  Washington,  D.  C. 
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On  behalf  of  Station  KTSM :  Philip  G.  Loucks  and  Arthur 
W.  Scharfeld,  Esqrs.,  National  Press  Building,  Wash¬ 
ington,  D.  C. 

52  Proceedings. 

The  Examiner:  Docket  No.  3858,  application  of  Dor- 
rance  D.  Roderick  for  authority  to  construct  and  operate  a 
new  station,  operating  on  1500  kilocycles,  100  watts,  un¬ 
limited  time,  at  El  Paso,  Texas.  Is  the  applicant  present 
and  represented? 

Mr.  Hanley:  Yes,  Mr.  Examiner,  he  is  present  and 
represented  by  R.  F.  Burges  of  El  Paso,  Texas,  and  James 
H.  Hanley  of  Washington. 

The  Examiner:  Are  you  ready  in  this  case? 

Mr.  Hanley:  Yes,  we  are  ready. 

The  Examiner:  The  only  respondent  notified  appears 
to  be  KTSM  of  El  Paso,  Texas. 

Mr.  Loucks:  Represented  and  ready. 

The  Examiner:  Are  you  ready,  Mr.  Loucks? 

Mr.  Loucks :  Yes,  sir. 

The  Examiner:  Let  all  of  the  witnesses  who  are  going 
to  testify  in  this  case  stand  and  be  sworn. 

(The  witnesses  present  were  duly  sworn  by  the  Exam¬ 
iner.) 

Mr.  Hanley:  Call  Congress  man  Thomason. 

Whereupon  R.  E.  Thomason  was  called  as  a  witness  By 
and  on  behalf  of  the  Applicant  and,  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination. 

By  Mr.  Hanley: 

Q.  Will  you  state  your  name,  please?  A.  R.  E.  Thoma¬ 
son. 

53  Q.  Where  do  you  live?  A.  El  Paso,  Texas. 

Q.  How  long  have  you  lived  there?  A.  Twenty- 
five  years. 

Q.  What  is  your  present  occupation?  A.  A  Member  of 
Congress,  representing  the  Sixth  District  of  Texas. 

Q.  How  long  have  you  been  representing  that  District? 
A.  Nearly  six  years. 

Q.  What  were  your  activities  before  coming  to  Congress? 
A.  I  was  a  lawyer  for  20  years  in  El  Paso. 


A  -i 
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Q.  Did  you  hold  any  public  office  in  El  Paso  other  than 
being  a  Member  of  Congress?  A.  I  have  been  a  member 
of  the  Texas  Legislature  from  that  county,  and  also  Mavor 
of  the  City  of  El  Paso. 

Q.  Were  you  Speaker  of  the  House  of  Representatives 
of  Texas  during  the  time  you  were  there?  A.  I  was 
Speaker  of  the  House  of  Representatives  in  Texas. 

Q.  Are  you  familiar  with  the  industries,  and  activities  of 
the  people  of  El  Paso  and  the  surrounding  territory?  A.  I 
think  so. 

Q.  From  your  experience  as  Mayor  and  a  Member  of 
Congress,  will  you  state  briefly  just  what  those  activities 
are,  what  industries  there  are,  and  what  are  the  principal 
occupations  of  the  people?  A.  El  Paso  is  a  city  of 
54  diversified  interests,  and  it  would  be  a  little  difficult 
to  say  what  its  chief  industry  is.  It  has  been  some¬ 
times  described  as  the  last  end  of  the  cattle  band,  because 
that  is  perhaps  the  cattle  center  of  the  Southwest,  because 
so  much  land  north  of  there  has  been  placed  in  cultivation, 
that  most  of  the  substantial  range  interests  now  are  in  that 
part  of  West  Texas  and  southern  New  Mexico  that  are  trib¬ 
utary  to  El  Paso,  so  that  there  are  large  cattle  interests 
there,  as  well  as  two  and  I  believe  three  packing  houses. 

Then  of  course  El  Paso  is  likewise  regarded  as  the  min¬ 
ing  center,  because  there  is  considerable  mining  in  West 
Texas,  and  there  is  a  great  deal  in  New  Mexico,  Arizona, 
and  northern  Old  Mexico,  and  the  business  from  those  mines 
seems  to  center  in  El  Paso,  because  that  is  where  the  big 
Guggenheim  smelter  is,  as  well  as  the  Nichols  Copper  Refin¬ 
ing  Company,  and  most  of  the  ore  from  that  section  I  men¬ 
tioned  comes  into  El  Paso. 

Of  course  probably  the  biggest  asset  El  Paso  has  now  is 
this  irrigated  valley  where  there  are  close  to  200,000  acres 
of  land  in  the  very  highest  state  of  cultivation,  in  the  Rio 
Grande  Valley  tributary  to  El  Paso.  It  is  not  all  in  El 
Paso  County,  because  Elephant  Butte  Dam,  a  Government 
dam,  is  about  115  miles  north  of  El  Paso  in  New  Mexico, 
and  that  extends  down  until  it  strikes  El  Paso  Valiev,  then 
extends  for  some  50  miles  below  that,  but  that  valley,  to¬ 
gether  with  the  part  of  it  in  cultivation  on  the  old  Mexico 
side  now  comprises  approximately  200,000  acres,  and  they 
produce  a  great  deal  of  cotton  and  other  farming  products, 
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vegetables,  fruits,  alfalfa  and  things  of  that  sort. 

55  Q.  These  packing  establishments  you  referred  to 
are  meat  packing  establishments?  A.  Yes,  the  Pat¬ 
ton  Packing  Company  and  the  McElroy  Packing  Company 
are  big  packing  institutions  for  a  city  of  that  size,  of  course 
not  comparable  with  the  packing  houses  in  Kansas  City  and 
other  large  cities,  but  they  are  good  sized. 

Q.  With  further  reference  to  the  activities  of  the  people 
of  El  Paso  proper,  outside  of  the  meat  packing  companies, 
what  other  manufacturing  institutions  have  you  there?  A. 
Along  with  the  meat  packing  institutions,  I  should  say  that 
the  smelting  interests  are  the  largest  there,  including  this 
Guggenheim  smelter  I  mentioned,  and  the  Nichols  Copper 
Company;  and  the  Southwestern  Portland  Cement  Com¬ 
pany  has  a  very  large  plant  there.  I  do  not  think  just  now 
of  the  other  big  industries  there. 

Q.  What  about  oil  refineries?  A.  Yes,  the  Paso-Tex 
branch  of  the  Standard  has  a  big  plant,  and  likewise  the 
Texas  Company,  and  those  are  good  big  refineries. 

Q.  What  about  your  wholesale  interests?  A.  That  is  the 
jobbing  center  of  the  southwest,  because  that  is  the  country, 
as  somebody  said  a  long  time  ago,  of  magnificent  distances, 
and  that  is  the  center  of  all  of  that  district. 

Q.  How  about  railroads?  A.  It  is  the  railroad  center  of 
that  part  of  the  country.  I  think  it  has  some  seven  or  eight 
railroads.  They  have  the  main  line  of  the  Southern 

56  Pacific  Company,  with  the  old  El  Paso-Southwestern, 
which  is  a  big  system,  and  they  have  their  shops 

there.  The  Santa  Fe  and  others  have  small  shops,  the 
Mexican-Northwestern  is  there,  and  the  Mexican  Central  is 
also  there. 

Q.  Could  you  mention  a  few  of  the  outstanding  whole¬ 
sale  houses  or  institutions  like  that  in  El  Paso?  A.  You 
mean  jobbing  houses? 

Q.  Yes,  jobbing  houses.  A.  The  Popular  Dry  Goods 
Company  is  the  largest  store  there,  and  I  presume  it  does 
some  jobbing,  but  it  is  mainly  retail.  I  believe  Mathias  & 
Company  are  the  largest  jobbers,  and  there  are  the  pack¬ 
ing  companies  that  ship  all  around  the  country,  and  also 
James  A.  Dick  &  Company,  and  two  or  three  others  I  do 
not  recall  at  this  minute,  that  are  grocery  jobbers. 
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Q.  What  about  hardware  and  machinery  ?  A.  Oh,  yes, 
the  big  mining  machinery  companies  are  there,  such  as 
Ingersoll-Rand,  and  others  are  big  shippers  of  machinery 
in  Texas  and  New  Mexico. 

Q.  About  what  would  you  say  was  the  trading  area  of  El 
Paso  outside  of  the  limits  of  the  city?  A.  I  should  say  that 
El  Paso  enjoys  the  big  end  of  the  trade  for  some  300  miles 
around,  and  even  further  perhaps,  although  you  get  to  the 
east  of  Fort  Worth  and  San  Antonio  and  Dallas,  where  they 
soon  begin  to  get  into  that  territory,  and  on  the  west  I  sup¬ 
pose  Denver  and  Los  Angeles. 

Q.  Would  you  give  us  briefly  something  about  the  public 
schools  and  colleges  and  religious  demoninations 

57  there?  A.  The  University  of  Texas  has  its  College 
of  Mines  there,  which  is  a  very  well  known  institu¬ 
tion,  and  the  Bradford  School  for  Girls,  and  several  smaller 
private  colleges,  and  business  colleges,  I  recall.  Then  of 
course  they  have  a  public  school  system  which  I  think  is 
the  equal  of  any  city  of  its  size  in  the  country. 

Q.  You  have  a  Government  fort  located  near  El  Paso? 
A.  Yes,  the  biggest  cavalry  post  in  the  United  States. 

Q.  About  what  is  the  present  contingency  of  that  fort? 
A.  You  mean  the  men  and  officers  and  their  families? 

Q.  Y’es,  approximately.  A.  I  do  not  have  the  latest  fig¬ 
ures  on  the  number  of  men  there  but  I  should  think  there 
was  probably  3,000  men,  and  there  will  be  more  soon,  on  ac¬ 
count  of  the  increase  in  the  Army,  so  I  am  advised,  and  I 
should  think  there  would  be  four  or  five  thousand  people 
there,  including  the  families. 

Q.  How  far  is  that  from  El  Paso  ?  A.  It  is  at  the  edge  of 
the  city,  about  five  miles  from  the  court  house. 

Q.  Tell  us  somthing  about  your  financial  institutions, 
banks  and  such?  A.  Like  all  city  we  lost  several  banks  a 
few  years  ago,  but  we  have  two  very  strong  solvent  institu¬ 
tions  now,  the  El  Paso  Bank  and  the  National.  We  also 
have  the  usual  mortgage  and  investment  companies 

58  like  a  city  of  that  size. 

Q.  About  what  would  you  say  is  the  approximate 
annual  return  from  the  cotton  industry?  A.  That  would 
be  hard  for  me  to  estimate,  because  I  am  poor  at  remember¬ 
ing  figures,  but  I  think  they  will  average  70,000  or  80,000 
bales  in  the  valley  per  year. 
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Q.  It  that  manufactured  into  finished  products  of  any 
kind?  A.  Not  very  much  now.  They  have  a  cotton  mill  in 
El  Paso  which  has  been  in  financial  difficulties,  and  I  do 
not  think  any  of  that  cotton  is  fabricated  in  El  Paso. 

Q.  About  what  is  the  population  of  El  Paso  at  the  present 
time?  A.  The  last  Federal  Census  gave  El  Paso,  as  1 
remember,  a  population  of  about  102,000,  and  I  think  they 
now  claim  and  really  have  it,  about  110,000  in  the  city 
proper. 

Q.  Are  you  familiar  with  the  radio  facilities  of  El  Paso? 

A.  Onlv  easuallv.  1  know  there  are  one  or  two  stations 
»  * 

there,  but  I  have  been  in  El  Paso  very  little  for  the  last  four 
or  five  vears  because  I  have  been  here.  1  know  that  KTSM 
is  there,  and  some  other  station  was  there,  1  have  forgotten 
the  name  of  it. 

Q.  Do  you  know  whether  or  not  that  is  a  100  watt  station 
KTSM  ?  A.  No,  I  do  not  know  anything  about  watts. 

Mr.  Hanley:  I  think  that  is  all,  unless  the  Congressman 
has  something  further  to  say. 

59  The  Witness:  No,  I  am  here  to  answer  your  ques¬ 
tions. 

Mr.  Hanley:  Yes,  there  is  one  thing  further  I  over¬ 
looked. 

Bv  Mr.  Hanlev: 

•>  * 

Q.  I)o  you  know  Mr.  Dorrance  1).  Roderick,  the  applicant 
here?  A.  Very  well,  indeed. 

Q.  How  long  have  you  known  him  ?  A.  Ever  since  he  has 
been  in  El  Paso,  which  I  think  is  about  seven  or  eight  years. 

Q.  In  what  business  has  lie  been  engaged?  A.  Owner 
and  publisher  of  the  El  Paso  Morning  Times. 

Q.  What  sort  of  paper  is  that?  A.  A  very  good  one. 

Q.  A  daily  paper?  A.  A  daily  morning  paper,  the  oldest 
paper  in  that  part  of  the  country,  and  certainly  one  of  the 
best,  and  I  expect  I  would  say  the  best. 

Q.  Can  you  tell  us  any  activities  he  has  been  engaged  in 
other  than  publishing  a  newspaper?  A.  1  don’t  know  of 
any  other  business  Mr.  Roderick  has,  but  I  know  he  is  a 
very  active  public-spirited  citizen. 

Q.  Tell  us  what  you  know  of  him  in  the  way  of  his  public 
activities?  A.  I  have  been  president  and  am  past  president 
of  the  Kiwanis  Club,  and  I  know  he  succeeded  me  in  that 
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office,  and  lie  was  district  governor  of  the  Southwestern  Dis¬ 
trict  of  the  Kiwanis  International.  I  should  sav  his 
GO  greatest  activity  has  been  in  the  promotion  of  good 
music,  in  addition  to  the  usual  activities  manifested 
in  the  Chamber  of  Commerce  and  the  civic  affairs  of  the  city 
in  general. 


Q.  Would  you  give  us  a  little  more  in  detail  something 
about  his  activity  in  musical  circles  in  El  Paso?  A.  As  I 
said  awhile  ago  I  have  been  there  very  little  for  the  last 
three  or  four  years,  and  most  of  this  I  know  through  the 
local  El  Paso  papers,  but  I  know  he  has  been  very  active 
with  the  El  Pa  so  Symphony  Orchestra  which  has  produced 
a  lot  of  good  music  down  there,  and  I  believe  he  has  been 
head  of  the  movement;  and  likewise  he  has  been  active  in 
bringing  a  number  of  the  greatest  artists  into  El  Paso,  or 
at  least  has  helped  to  boost  their  coming  and  to  encourage 
good  music  in  the  community. 

Then,  I  think  some  of  these  national  conventions,  he  has 
perhaps  been  one  of  the  group,  that  attracted  some  atten¬ 
tion  in  getting  conventions  there.  But,  I  just  know  in  music 
affairs  he  has  been  very  active,  because  he  has  a  good  voice 
himself  and  is  interested  in  those  kinds  of  things. 

Q.  Tell  us  briefly  what  is  his  general  standing  in  the  com¬ 
munity  from  the  standpoint  of  civic  activity?  A.  I  would 
say  he  is  a  very  fine  citizen,  and  a  public-spirited  man. 


Mr.  Hanley:  That  is  all  of  the  direct  examination. 
The  Examiner:  Is  there  and  cross-examination? 


Cross-Examination 


By  Mr.  Scharfeld : 


Q.  Are  you  familiar  with  the  service  rendered  by 
61  Station  KTSM  in  El  Paso?  A.  Only  in  a  limited 
way.  As  I  said  a  while  ago  I  lived  there  little  in  the 
last  three  or  four  or  five  and  a  half  years,  I  know  very  little 
about  it  and  not  having  a  radio  there,  since  I  brought  my 
radio  up  here  and  placed  it  my  apartment  and  did  not  take 
it  back  when  I  go  home,  so  all  I  know  is  what  I  pick  up  at 
my  friends  and  neighbors’  houses  while  I  am  there. 

Q.  What  is  its  reputation  as  to  the  service  it  renders?  A. 
Good,  so  far  as  I  know. 
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Q.  It  that  manufactured  into  finished  products  of  any 
kind?  A.  Not  very  much  now.  They  have  a  cotton  mill  in 
El  Paso  which  has  been  in  financial  difficulties,  and  I  do 
not  think  any  of  that  cotton  is  fabricated  in  El  Paso. 

Q.  About  what  is  the  population  of  El  Paso  at  the  present 
time?  A.  The  last  Federal  Census  gave  El  Paso,  as  I 
remember,  a  population  of  about  102,000,  and  1  think  they 
now  claim  and  really  have  it,  about  110,000  in  the  city 
proper. 

Q.  Are  you  familiar  with  the  radio  facilities  of  E!  Paso? 

A.  Onlv  casuallv.  I  know  there  are  one  or  two  stations 
*  * 

there,  but  I  have  been  in  El  Paso  very  little  for  the  last  four 
or  five  vears  because  I  have  been  here.  I  know  that  KTSM 
is  there,  and  some  other  station  was  there,  I  have  forgotten 
the  name  of  it. 

O.  Do  vou  know  whether  or  not  that  is  a  lot)  watt  station 

V  ft 

KTSM  ?  A.  Xo,  I  do  not  know  anything  about  watts. 

Mr.  Hanley:  I  think  that  is  all,  unless  the  Congressman 
has  something  further  to  sav. 

C7  ft 

59  The  Witness:  Xo,  I  am  here  to  answer  your  ques¬ 

tions. 

Mr.  Hanley:  Yes.  there  is  one  thing  further  I  over¬ 
looked. 

Bv  Mr.  I lan lev: 

C>.  Do  you  know  Mr.  Dorrance  1).  Roderick,  the  applicant 
here?  A.  Very  well,  indeed. 

Q.  How  long  have  you  known  him?  A.  Ever  since  he  has 
been  in  El  Paso,  which  I  think  is  about  seven  or  eight  years. 

(,).  In  what  business  has  he  been  engaged?  A.  Owner 
and  publisher  of  the  El  Paso  Morning  Times. 

Q.  What  sort  of  paper  is  that  ?  A.  A  very  good  one. 

(,).  A  daily  paper?  A.  A  daily  morning  paper,  the  oldest 
paper  in  that  part  of  the  country,  and  certainly  one  of  the 
best,  and  1  expect  I  would  say  the  best. 

(,).  Can  you  tell  us  any  activities  he  has  been  engaged  in 
other  than  publishing  a  newspaper?  A.  1  don’t  know  of 
any  other  business  Mr.  Roderick  has,  but  1  know  he  is  a 
very  active  public-spirited  citizen. 

(t>.  Tell  us  what  you  know  of  him  in  the  way  of  his  public 
activities?  A.  I  have  been  president  and  am  past  president 
of  the  Kiwanis  Club,  and  1  know  lie  succeeded  me  in  that 
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office,  and  he  was  district  governor  of  the  Southwestern  Dis¬ 
trict  of  t he  Kiwanis  International.  I  should  sav  his 
GO  greatest  activity  lias  been  in  the  promotion  of  good 
music,  in  addition  to  the  usual  activities  manifested 
in  the  Chamber  of  Commerce  and  the  civic  affairs  of  the  city 
in  general. 

Q.  Would  you  give  us  a  little  more  in  detail  something 
about  his  activity  in  musical  circles  in  El  Paso?  A.  As  1 
said  awhile  ago  I  have  been  there  very  little  for  the  last 
three  or  four  years,  and  most  of  this  I  know  through  the 
local  El  Paso  papers,  but.  I  know  he  has  been  verv  active 
with  the  El  Paso  Symphony  Orchestra  which  has  produced 
a  lot  of  good  music  down  there,  and  I  believe  he  has  been 
head  of  the  movement;  and  likewise  he  has  been  active  in 
bringing  a  number  of  the  greatest  artists  into  El  Paso,  or 
at  least  has  helped  to  boost  their  coming  and  to  encourage 
good  music  in  the  community. 

Then,  I  think  some  of  these  national  conventions,  lie  has 
perhaps  been  one  of  the  group,  that  attracted  some  atten¬ 
tion  in  getting  conventions  there.  But,  I  just  know  in  music 
allairs  lit*  has  been  very  active,  because  he  has  a  good  voice 
himself  and  is  interested  in  those  kinds  of  things. 

Q.  Tell  us  briefly  what  is  his  general  standing  in  the  com¬ 
munity  from  the  standpoint  of  civic  activity?  A.  I  would 
say  he  is  a  very  fine  citizen,  and  a  public-spirited  man. 

Mr.  Hanley:  That  is  all  of  the  direct  examination. 

The  Examiner:  Is  then*  and  cross-examination? 


( Toss-Examination 


By  Mr.  Scharfeld: 

(t>.  Are  you  familial*  willi  the  service  rendered  by 
til  Station  KTSM  in  El  Paso?  A.  Only  in  a  limited 
way.  As  I  said  a  while  ago  I  lived  there  little  in  the 
last  three  or  four  or  live  and  a  half  years,  I  know  very  little 
about  it  and  not  having  a  radio  there,  since  I  brought  my 
radio  up  here  and  placed  it  my  apartment  and  did  not  take 
it  back  when  I  go  home,  so  all  1  know  is  what  I  pick  up  at 
my  friends  and  neighbors'  houses  while  I  am  there. 

(t).  W’liat  is  its  reputation  as  to  the  service  it  renders?  A. 
(lood,  so  far  as  1  know. 


) 
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Q.  Have  you  had  any  occasion  to  use  the  facilities  of  the 

station?  A.  I  have  not  in  a  good  long  while.  I  think  in 

some  public  affair  I  was  on  the  program  boosting  some  local 

institution,  and  I  think  I  talked  over  the  station  mavbc 

• 

brieflv  on  two  or  three  different  occasions  in  connection 
with  some  program.  T  do  not  believe  I  have  used  it  for  any 
of  my  own  personal  or  political  affairs,  but  I  have  used  it 
on  some  program  boosting  some  local  enterprise. 

Q.  Have  the  facilities  of  the  station  been  offered  to  vou? 
A.  Yes. 

Q.  Free  of  charge?  A.  I  believe  so.  It  has  been  some 
time  ago,  in  connection  with  public  affairs,  but  not  in  con¬ 
nection  with  anything  for  my  own  personal  affairs;  but  cer¬ 
tainly  I  have  used  it  and  never  paid  for  it,  and  they  have 
been  verv  kind  and  courteous  to  me,  because  Mr. 
(>2  Wyler  is  one  of  my  good  friends. 

Q.  You  indicated  you  know  Mr.  Carl  Wvler,  will 
you  state  who  he  is  and  what  his  rejmation  is? 


Mr.  Hanley:  That  is  objected  to  because  it  was  not  gone 
into  on  direct. 

The  Examiner:  The  objection  is  overruled.  We  do  not 
limit  cross-examination  to  matters  brought  out  on  direct. 
You  may  go  ahead  and  answer. 

A.  It  is  good.  He  is  a  good,  public-spirited  citizen,  and 
highly  regarded. 

O.  If  tie*  testimony  here  were*  to  show  that  the  revenues 
of  Station  KTSM,  which  is  the  existing  station,  were  to  bo 
decreased  or  depleted  in  such,  a  way  as  to  jeopardize  tin* 
service  now  rendered  to  the  community  by  that  station, 
would  you  say  an  additional  stalion  would  serve  the  public 
interest  in  that  community? 

Mr.  Hanley:  That  is  objected  to  as  calling  for  tin*  con¬ 
clusion  of  the  witness. 

Mr.  Cunningham:  There  is  no  basis  for  that  question, 
Mr.  Examiner. 

The  Examiner:  I  think  that  would  be  objectionable. 

Mr.  Xcharfold :  I  have  laid  the  basis  by  saying  if  the  test¬ 
imony  were  to  show. 

Mr.  Cunningham:  It  does  not  show  it  vet.  and  nrohablv 
never  will. 
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Mr.  Sellar  fold :  I  ask  that  the  statement  of  counsel  be 
stricken  as  to  what  the  testimony  will  show  or  will  no: 
show.  I  do  not  think  that  is  in  issue  at  the  present  time, 
and  I  am  basing  it  on  an  assumption,  a  hypothetical 

63  question. 

Mr.  Cunningham :  There  is  no  basis  for  the  as¬ 
sumption.  There  is  no  testimony  in  the  record  upon  which 
counsel  can  base  the  hypothesis. 

The  Examiner:  Gentlemen,  I  have  alreadv  ruled  on  the 
question.  Go  ahead. 

By  Mr.  Scharfeld: 

Q.  Congressman,  you  indicated  that  there  were  large 
cattle  interests  surrounding  HI  Paso.  Do  you  mean  in  the 
immediate  vicinity  of  El  Paso,  or  was  this  at  some  distance 
from  it.’  A.  Well,  there  are  a  good  many  small  herds  of 
cattle  now  on  full  feed  in  the  HI  Paso  Valley  where  they  are 
producing  a  lot  of  alfalfa,  but  the  big  old  time  ranches  you 
hoar  and  read  about  are  probably  50  to  200  miles  away,  and 
that  is  not  far  in  that  country.  Those  are  big  ranches 
where  they  have  big  herds  of  white-faced  Hereford  cattle. 

(.,).  Would  a  station  which  would  render  satisfactory  serv¬ 
ice,  according  to  the  engineering  standards  of  the  Commis¬ 
sion  of  a  distance  from  15  to  25  miles  be  able  to  serve  those 
outlying  territories  you  have  mentioned !  A.  1  have  no 
knowledge. 

Mr.  Cunningham:  1  have  the  same  objection,  Mr.  Exam¬ 
iner. 

The  Examiner:  lie  has  already  answered  that  lie  does 
not  know,  so  that  ends  it. 

By  Mr.  Scharfeld: 

(,).  Is  this  territory  where  the  large  cattle  interests  are, 
and  the  irrigated  vallev,  bevond  a  25-mile  radius 

64  from  El  Paso !  A.  The  so-called  range  country 
proper  is,  and  that  is  a  sparsely  settled  country;  but 

the  irrigated  valley  comes  right  up  to  the  city  and  is  thickly 
populated. 

(,).  Is  that  included  within  HI  Paso  proper f  A.  I  do  not 
know  whether  1  understand  what  you  mean. 

(t).  Within  the  city  limits  of  Hi  Paso?  A.  This  is  a  nar¬ 
row  valley  running  from  some  2  to  4  miles  wide,  I  should 
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say  for  a  distance  of  150  miles  from  Elephant  Butte  Dam  to 
below  El  Paso.  That  Valley  is  big  and  very  thickly  popu¬ 
lated  for  the  entire  distance,  but  the  range  country  is 
sparsely  populated. 

Q.  Do  you  know  what  stations  there  are  across  the  border 
from  El  Paso !  A.  No. 

Mr.  Cunningham:  That  is  objected  to  as  immaterial. 

Mr.  Scharfeld:  I  think  it  is  very  material. 

Mr.  Hanley:  Those  stations  are  outside  of  the  jurisdic¬ 
tion  of  this  Commission. 

The  Examiner:  I  will  let  him  answer. 

The  Witness:  No,  1  do  not  know  what  stations  are  in 
Juarez.  I  know  there  is  a  station  or  possibly  two  over  there, 
but  what  they  are  I  do  not  know,  and  that  goes  back  to  my 
old  answer  that  I  have  been  away  from  there  for  some  time 
and  I  do  not  know  very  much  about  it. 

By  Mr.  Scharfeld: 

Q.  Do  you  know  whether  the  College  of  Mines  and  the 
school  system  in  El  Paso  have  used  the  facilities  of  KTSM? 

A.  No,  I  could  not  saw  It  would  be  hearsay  if  I 
65  did,  and  the  same  answer,  1  have  been  there  so  little 
in  the  last  three  or  four  vears  I  do  not  know  what  use 
is  being  made  of  the  facilities. 

Mr.  Scharfeld :  I  think  that  is  all. 

The  Examiner:  Are  there  any  further  questions  on  cross- 
examination  ? 

Mr.  Cunningham:  May  I  ask  a  few  questions,  please? 
Cross-Examination 

By  Mr.  Cunningham : 

Q.  The  business  organizations,  and  other  business  inter¬ 
ests  concerning  which  you  have  testified  in  and  about  El 
Paso,  do  you  know  whether  it  is  proposed  that  any  of  them 
shall  purchase  advertising  time  over  this  station  should 
the  application  be  granted  ?  A.  I  have  no  knowledge  of 
that  at  all. 

Q.  Do  you  know  whether  any  of  such  organizations  or 
interests  have  ever  been  denied  opportunity  of  advertising 
over  the  present  facilities  in  El  Paso  ?  A.  I  have  no  knowl¬ 
edge  of  that  at  all. 
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Mr.  Cunningham :  That  is  all. 

The  Examiner:  Is  there  anything  on  redirect? 

Redirect  Examination 
By  Mr.  Hanley: 

Q.  When  you  speak  of  the  cattle  industry  in  and  about  El 
Paso  you  mean  the  plants  that  are  located  there  that  kill 
the  animals  that  are  raised  within  150  to  200  miles  from 
there?  A.  Yes,  the  slaughter  and  packing  houses. 

Q.  The  raw  material,  or  the  live  cattle  that  are 

66  brought  down  there,  from  what  distance  would  you 
say  they  come?  A.  They  come  from  the  Marfa,  Al¬ 
pine  and  Midland  country,  which  is  from  a  hundred  to  three 
hundred  miles  of  there. 

Q.  Is  the  same  thing  true  as  to  the  cotton  and  the  copper? 
A.  I  believe  they  have  a  slogan,  “Cattle,  copper  and  cli¬ 
mate  ’  \ 

Q.  They  come  from  the  vicinity  of  El  Paso?  A.  All  up 
and  down  this  valley,  yes,  the  valley  being  about  150  miles 
long. 

Q.  Is  it  correct  to  say  that  El  Paso  would  be  the  market 
for  the  disposition  of  those  products?  A.  El  Paso  is  the 
market  center  for  all  of  that  southwestern  country  for  a  dis¬ 
tance  of  300  miles  for  everything,  minerals,  cattle  and 
cotton. 

Mr.  Cunningham:  Thank  you,  Congressman;  that  is  all. 

The  Examiner:  You  may  be  excused. 

(Witness  excused.) 

Mr.  Hanley:  Call  Mr.  Roderick. 

Whereupon  Dorrance  D.  Roderick  was  called  as  a  wit¬ 
ness  on  behalf  of  the  Applicant  and,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Hanley: 

Q.  State  your  name,  please?  A.  Dorrance  D.  Roderick. 

Q.  Where  do  you  live?  A.  El  Paso,  Texas. 

67  Q.  How  long  have  you  lived  there?  A.  About 
seven  and  a  half  years. 

Q.  Where  were  you  born  ?  A.  1  was  born  in  Brooklyn, 
Iowa. 
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Q.  You  are  a  citizen  of  the  United  States  ?  A.  I  am. 

Q.  Will  you  give  a  brief  summary  of  your  education, 
training  and  experience  ?  A.  I  attended  public  schools  in 
Kansas  City,  Missouri,  and  later  came  to  Tulsa,  Oklahoma, 
and  graduated  from  the  Tulsa  high  school,  attended  the 
University  of  Oklahoma  with  a  B.  A.  degree.  After  that 
time  I  was  employed  by  the  Associated  Press  as  a  reporter 
on  the  Tulsa  World  and  worked  for  the  Oklahoma  Publish¬ 
ing  Company  in  the  advertising  department  of  the  Wichita 
Eagle.  I  published  two  newspapers  at  Lubbock,  Texas,  for 
about  five  years,  and  I  have  been  in  El  Paso  since  that  time 
engaged  in  publishing  a  newspaper. 

Q.  What  is  the  name  of  your  newspaper?  A.  The  El 
Paso  Times. 

Q.  Describe  briefly  just  what  kind  of  paper  that  is.  A.  It 
is  a  daily  publication,  morning  and  Sunday,  has  a  circula¬ 
tion  of  about  25,000.  It  is  the  oldest  newspaper  in  the 
Community,  and  I  believe  the  oldest  business  institution  in 
El  Paso. 

Q.  About  how  many  people  are  employed  in  the 
68  publication  of  that  paper?  A.  About  125  in  the 
building,  I  will  say. 

Q.  That  is  a  corporation,  is  it?  A.  Yes,  sir;  it  is  a  Texas 
corporation. 

Q.  Your  application  here  is  for  a  100  watt  station,  unlim¬ 
ited  time,  to  operate  at  El  Paso  ?  A.  That  is  right. 

Q.  And  the  application  is  made  in  your  name?  A.  In  my 
name,  yes. 

Q.  Has  this  applicant  in  any  way  any  connection  or  af¬ 
filiation  with  your  newspaper  activities?  A.  It  has  not. 

Q.  If  and  when  granted,  will  it  be  conducted  independent 
of  your  newspaper?  A.  It  will  be. 

Q.  What  position  do  you  occupy  with  the  corporation 
that  publishes  the  paper?  A.  I  am  president  of  the  corpor¬ 
ation,  and  publisher  of  the  newspaper. 

Q.  When  you  made  this  application  did  you  file  a  finan¬ 
cial  statement  at  that  time  ?  A.  I  did. 

Mr.  Hanley:  I  ask  that  this  document  be  marked  Appli¬ 
cant’s  Exhibit  No.  1  for  identification. 

(The  document  referred  to  was  marked  “Applicant’s 
Exhibit  No.  1,  Docket  No.  3858,  for  identification.) 
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By  Mr.  Hanley: 

Q.  Calling  your  attention  to  Applicant’s  Exhibit 

69  1,  I  will  ask  you  to  state  what  that  is,  if  you  know? 
A.  That  is  a  personal  financial  statement  which  I 

personally  prepared. 

Q.  Calling  your  attention  to  the  application,  and  Exhibit 
A  thereto,  I  will  ask  you  to  state  whether  or  not  Exhibit  1 
which  1  have  just  handed  you  and  Exhibit  A  in  your  appli¬ 
cation  are  the  same?  A.  They  are. 

Q.  Is  Exhibit  1  a  correct  copy  of  Exhibit  A  that  accom¬ 
panied  your  application?  A.  It  is. 

Q.  Will  you  tell  the  Examiner  briefly  just  what  each  of 
these  items  in  your  financial  statement  represent?  A.  The 
first  item  here  under  assets,  consists  principally  of  stock  in 
the  El  Paso  Times,  Incorporated,  and  the  Globe-News  Pub¬ 
lishing  Company  of  Amarillo,  Texas,  and  there  are  a  few 
other  small  items  included  there. 

The  next  item,  bonds,  $20,000  of  the  $22,000  is  repre¬ 
sented  by  first  mortgage  bonds  of  the  El  Paso  Times.  The 
other  item  is  government  bonds,  $2,000  and  something. 
Notes,  all  notes  are  secured  by  mortgages  on  real  estate. 
This  real  estate  item  is  principally  two  irrigated  farms  in 
Luna  County,  New  Mexico,  comprising  about  800  acres. 
The  cash,  I  think,  needs  no  explanation. 

Q.  T)o  you  know  any  other  property  in  addition  to  what 
is  enumerated  there?  A.  The  total  liabilities  I  have 

70  reduced  from  notes  payable  since  this  statement  was 
made  by  approximately  one-half. 

Mr.  Hanley:  The  applicant  offers  in  evidence  Exhibit 
No.  1. 

The  Examiner:  Is  there  any  objection? 

Mr.  Cunningham :  Could  I  ask  a  few  preliminary  ques¬ 
tions? 

Mr.  Hanley:  Certainly. 

By  Mr.  Cunningham: 

Q.  Did  you  prepare  this,  Mr.  Roderick?  A.  I  did. 

Q.  It  represents  figures  as  of  December  1,  1935?  A.  Yes, 
sir. 

Q.  How  do  these  figures  compare  with  the  present?  A. 
There  is  no  material  change  except  I  would  say  the  figures 
are  conservative  in  the  matter  of  stock  values. 
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Q.  Your  testimony  is  this  truly  and  accurately  represents 
your  financial  condition  as  of  December  1,  1935?  A.  Yes. 
Q.  And  you  prepared  it  ?  A.  I  prepared  it  in  person. 


Mr.  Cunningham:  I  have  no  objection. 

The  Examiner :  It  may  be  admitted. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  1,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

By  Mr.  Hanley : 

Q.  What  other  properties  do  you  possess  other  than  that 
enumerated  in  Exhibit  1,  if  any?  A.  I  own  a  home 
71  in  El  Paso  which  is  not  included  in  the  statement. 

Q.  What  is  the  value  of  that  property?  A.  It  was 
built  last  year  at  a  cost  of  $25,000. 

Q.  Are  there  any  encumbrances  against  it?  A.  Yes, 
$7,500. 

Q.  Do  you  own  any  other  stocks,  bonds,  or  personal  prop¬ 
erty?  A.  No. 

Q.  What  experience  have  you  had  in  radio?  A.  I  have 
not  had  a  great  deal  of  experience  except  as  a  listener  and 
occasionally  as  a  performer. 

Q.  Tell  us  something  about  your  performance  on  the 
radio  or  in  connection  with  radio  matters?  A.  Well,  I  do  a 
little  singing  now  and  then.  I  belong  to  several  musical 
organizations  that  have  a  period  on  the  air.  That  goes 
back  probably  15  years  off  and  on  I  have  had  some  experi¬ 
ence  in  broadcasting,  not  a  great  deal.  I  have  been  inter¬ 
ested  in  radio  for  the  past  several  years,  particularly  in  the 
past  two  and  have  been  interested  in  acquiring  a  radio  sta¬ 
tion.  I  have  made  several  trips  investigating  the  possibil¬ 
ities  in  other  localities.  I  have  had  access  to  information  in 
Houston  and  Amarillo  in  particular,  in  connection  with  the 
operation  of  broadcasting  stations  and  those  places. 

Q.  Have  any  of  the  programs  of  the  El  Paso  Symphony 
Orchestra  been  broadcast,  do  you  now?  A.  Not  in  the  past 
several  vears. 

Q.  Do  you  know  whether  any  efforts  have  been 
made  to  get  them  on  the  air  ?  A.  I  do  not  think  there 
was  any  effort  made  to  get  them  on  the  air. 


72 
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Q.  Either  locally  or  in  that  vicinity?  A.  I  will  have  to 
correct  that.  The  El  Paso  Symphony  appeared  on  the  air 
in  the  Centennial  program  broadcasts  from  El  Paso,  to¬ 
gether  with  some  other  local  talent,  in  December  of  last 
year,  which  was  also  broadcast  over  the  Texas  network,  as 
we  call  it,  the  Texas  Quality  Network,  and  the  program  was 
also  on  station  KTSM.  That  was  December  23.  None  of 
the  concerts  have  ever  been  broadcast. 

Q.  Do  you  know  whether  or  not  the  facilities  of  KTSM 
have  been  available  for  anv  of  those  musical  or  orchestrial 
activities  or  programs?  A.  You  mean  the  broadcast  of  the 
programs  ? 

Q.  Yes.  A.  I  do  not  know  whether  they  have  been  or 
not. 

Q.  Are  you  familiar  with  the  broadcasts  that  have  been 
going  out  over  KTSM?  A.  I  think  so. 

Q.  State  something  with  reference  to  the  broadcasts 
which  the  different  churches,  if  any,  if  you  have  listened  to 
them.  A.  Due  to  the  fact  that  Station  WDAH,  which  is 
operated  by  KTSM,  and  operated  only  on  Sunday  for 
broadcasting  services  of  Trinity  Methodist  Church  Sunday 
'morning,  and  I  believe  Sunday  evening,  I  have  not  heard 
any  other  church  service  broadcast  with  the  excep- 
73  tion  of  a  Vesper  Service  from  the  First  Presbyterian 
Church  on  Sunday  about  5  o’clock,  which  broadcast 
has  been  made  for  the  past  two  or  three  months,  I  believe. 

Q.  Do  you  know  whether  or  not  any  effort  has  been  made 
by  any  of  the  church  organizations  to  get  time  on  KTSM? 
A.  No,  I  do  not.  I  only  know  that  I  have  been  approached 
by  several  ministers  who  would  like  to  have  their  services 
on  Sunday  morning,  and  due  to  the  arrangement  with  Trin¬ 
ity  Church  they  apparently  can  not  have  the  services  of 
KTSM  or  WDAH  at  that  time.  I  don’t  know  that  is  a  fact, 
but  I  assume  it  is. 

Mr.  Cunningham:  I  must  object  to  the  last  answer  and  I 
move  that  it  be  stricken,  as  not  having  any  probative  force, 
in  view  of  the  last  statement  that  he  does  not  know  what  the 
situation  is. 

The  Examiner:  If  he  does  not  know,  he  can  not  testify. 
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By  Mr.  Hanley : 

Q.  Do  you  know  whether  or  not  any  of  these  church 
groups  represented  by  the  people  that  talked  to  you,  have 
broadcast  over  KTSM?  A.  I  do  not. 

Q.  I  believe  I  asked  you  if  any  of  these  churches  you 
referred  to  tried  to  get  time  on  that  station?  A.  Will  you 
state  that  question  again? 

Q.  Have  any  of  the  churches  represented  by  any  of  the 
people  you  referred  to,  made  an  effort  to  get  time  on  Sta¬ 
tion  KTSM,  to  your  knowledge? 

Mr.  Scharfeld:  I  will  object  to  it,  because  it  calls  for 
hearsay. 

74  The  Witness:  I  will  answer  I  don’t  know. 

Mr.  Scharfeld:  I  withdraw  the  objection. 

By  Mr.  Hanley: 

Q.  Mr.  Roderick,  have  you  made  any  survey  or  investiga¬ 
tion  among  the  public,  civic  and  other  leaders  and  groups 
of  El  Paso,  Texas,  with  reference  to  the  location  of  the  sta¬ 
tion  which  you  are  applying  for?  A.  Yes,  sir;  I  have. 

Q.  State  just  what  you  have  done  in  that  respect,  with 
whom  you  have  talked,  and  so  forth.  A.  I  have  talked  to 
a  number  of  individuals.  I  have  had  a  number  of  individ¬ 
uals  call  me  and  I  have  been  stopped  on  the  street  quite  fre¬ 
quently,  and  discussed  the  matter  with  business  men,  pro¬ 
fessional  men,  and  leaders  of  the  musical  activities,  and  a 
number  of,  I  suppose  you  would  call  them  amateurs,  or  tal¬ 
ent,  who  would  like  to  be  heard  on  the  air. 

Q.  Give  the  Examiner  some  of  the  names  of  those  people 
with  whom  you  have  talked.  A.  In  a  musical  way  I  have 
discussed  the  matter  with  Mr.  Brown,  director  of  the  Sym¬ 
phony,  I  have  discussed  it  with  Mr.  William  Balch,  director 
of  music  in  the  El  Paso  high  school,  and  director  of  a  mixed 
glee  club  known  as  the  Texas  Chorus,  also  soloist  in  the 
synagogue,  choir  director  in  St.  Albans  church ;  I  have  dis¬ 
cussed  the  matter  also  with  Mr.  Walter  Davis  music  teacher, 
organist  and  choirmaster  at  St.  Clemons  Church,  and  direc¬ 
tor  of  the  Appollo  Club,  a  men’s  glee  club  and  director  of  the 
College  of  Mines  Glee  Club,  and  I  believe  chairman 

75  of  the  musical  committee  of  the  Rotary  Club — I  know 
that  to  be  the  fact. 
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Q.  Have  you  talked  with  public  officials,  those  in  public 
life  in  the  city?  A.  I  discussed  the  matter  with  the  mayor 
and  members  of  the  city  counsel,  presidents  of  some  of  the 
civic  clubs,  members  of  the  school  board  and  school  officials. 

Q.  Gives  the  names,  if  you  can,  of  a  few  of  the  outstand¬ 
ing  individuals  in  those  groups  you  talked  with  or  that 
talked  to  you  in  reference  to  the  establishment  of  the  sta¬ 
tion.  A.  I  talked  to  Mr.  E.  0.  Cone,  president  of  the  Ki- 
wanis  Club,  Dr.  E.  J.  Cummings,  president  of  the  school 
board,  R.  G.  McIntyre,  secretary  of  the  school  board,  and 
Dr.  Lucinda  Templine,  superintendent  of  Bradford  School 
for  Girls,  Mrs.  W.  J.  Hooten,  president  of  the  Parent- 
Teachers  Association  Countil,  Dr.  C.  L.  Cunningham,  den¬ 
tist,  Dr.  C.  C.  Holman,  also  a  dentist,  also  Dr.  J.  H.  Gamble, 
surgeon,  Dr.  Felix  P.  Miller,  Surgeon. 

Q.  What  about  the  business  men,  have  you  contacted  any 
of  those  in  reference  to  the  establishment  of  the  station? 

A.  I  have  talked  to  a  number  of  them. 

Q.  Mention  the  names  of  a  few  of  those,  the  principal 
ones  you  have  talked  to.  A.  I  discussed  the  matter  with  A. 

B.  Poe,  President  of  the  Poe  Motor  Company,  who  is  presi¬ 
dent  of  the  Chamber  of  Commerce  at  this  time ;  R.  G.  Folks, 
of  the  Folks  Motor  Company;  Mr.  Robert  Goff  of  the  Goff 

Motor  Company;  Mr.  Jake  Miller,  general  manager 
76  of  the  White  House  Department  Store;  Mr.  B.  M.  G. 

Williams,  of  the  Purity  Baking  Company;  E.  H. 
Todd,  general  manager  of  the  Standard  Oil  Company ;  Mr. 
Will  Schultz,  the  El  Paso  Piano  Company. 

Q.  About  how  many  business  men  all  told  have  you  inter¬ 
viewed?  A.  I  should  say  possibly  75. 

Q.  What  is  the  general  impression  you  got  from  all  of 
these  people  in  reference  to  the  necessity  of  establishing 
this  station? 

Mr.  Cunningham:  I  have  no  objection  to  the  statement 
of  the  witness  that  he  interviewed  various  and  sundry  peo¬ 
ple  with  regard  to  the  establishment  of  the  broadcast  sta¬ 
tion  here  perhaps,  but  what  their  attitude  is,  or  what  they 
may  have  said  in  regard  to  the  necessity  of  it,  I  think  is 
objectionable  from  this  witness. 

The  Commission  provides  a  very  adequate  method  by 
which  it  may  be  fully  advised  from  persons  residing  in 
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localities  where  broadcasting  stations  are  requested,  of 
their  full  attitude  about  the  subject. 

This  witness  has  named  a  very  large  number  of  persons 
and  organizations,  and  if  he  is  permitted  to  testify  in  their 
opinion  it  is  advisable  or  inadvisable,  I  think  our  rules  in 
regard  to  taking  depositions  would  be  useless. 

I  therefore  object  to  the  statement  of  the  witness  as  to 
what  their  attitude  was  or  what  they  might  have  said  to  him. 

Mr.  Hanley:  I  am  not  asking  that  question.  The  ques¬ 
tion  is  what  as  the  general  impression  you  got  from  the  peo¬ 
ple  you  interviewed  in  reference  to  the  necessity  of 

77  the  establishment  of  the  station. 

Mr.  Cunningham:  That  is  doubly  objectionable.  It 
calls  for  the  opinion  of  the  witness  in  the  first  place  with 
regard  to  a  subject  about  which  lie  can  not  testify  under  the 
rules. 

Mr.  Hanley:  The  question  is  what  impression  you  got 
from  interviewing  all  of  these  people,  and  I  think  it  is  a 
perfectly  proper  question  to  be  asked. 

Mr.  Scharfeld:  I  want  to  join  in  the  objection  of  coun¬ 
sel  for  the  Commission  as  to  anv  testimonv  of  the  witness 

»  •> 

which  would  go  further  than  that  he  discussed  the  estab¬ 
lishment  of  the  station  in  El  Paso,  and  anything  that  goes 
beyond  that,  is  clearly  objectionable,  solely  as  calling  for 
opinion  and  hearsay.  We  do  not  know  what  the  conversa¬ 
tions  were,  and  we  would  be  unable  to  find  out  since  the 
parties  who  talked  to  him  are  not  here. 

The  Examiner :  The  details  of  the  conversation  are  inad¬ 
missible,  but  the  result  of  talking  to  these  various  parties  I 
think  should  be  admitted. 

Counsel  in  the  objection  admits  that  he  has  no  objection 
to  the  fact  that  these  people  were  consulted  and  contacted, 
and  there  would  be  no  use  proving  they  were  consulted  and 
contacted  unless  you  could  get  the  result  of  those  contacts. 

Mr.  Cunningham:  That  is  my  point,  Mr.  Examiner.  The 
Commission  provides  a  method  by  which  that  result  may  be 
properly  attained.  In  other  words,  there  was  a  conversa¬ 
tion  as  I  look  at  it,  and  the  Commission  is  entitled  to  that 
full  conversation,  and  moreover,  they  are  entitled 

78  to  have  the  witness  cross-examined  as  to  their  atti¬ 
tude  on  other  angles. 
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The  Examiner :  The  Examiner  is  of  the  opinion  that  the 
full  conversation  would  not  be  admissible  unless  it  was 
brought  out  on  cross-examination.  Of  course  it  could  be 
shown  that  no  such  conversation  occurred  and  all  of  that, 
if  counsel  wants  to  bring  it  out,  but  upon  objection  I  think 
the  details  of  the  conversation  with  someone  else  certainly 
would  be  objectionable. 

Mr.  Cunningham :  I  mean  the  details  of  the  conversation 
should  be  in  a  deposition,  and  not  from  this  witness. 

Mr.  Scharfeld :  If  the  Examiner  please,  let  me  state  this, 
that  the  conclusion  or  opinion  of  this  witness  is  doubly 
objectionable,  and  it  is  much  preferred  to  have  the  conver¬ 
sation  placed  in  the  record,  so  that  we  would  know  all  about 
it.  We  do  not  know  what  took  place  between  this  witness  or 
anybody  he  talked  to,  and  he  is  just  giving  his  impression  of 
what  these  people  thought  about  it. 

We  have  no  way  of  examining  the  parties  to  the  conver¬ 
sation,  and  of  course  to  get  the  result  of  a  conversation  in 
evidence  is  much  more  objectionable  than  to  get  the  individ¬ 
ual  conversation  in. 

The  Examiner :  It  may  be,  but  I  have  always  in  hearings 
here  permitted  witnesses  to  state  certain  people  have  been 
talked  to,  and  the  result  of  his  talk  may  be  stated,  without 
going  into  the  details  as  to  what  has  been  said. 

Mr.  Scharfeld :  That,  of  course,  deprives  us  of  our  right 
of  cross-examination. 

The  Examiner:  You  can  ask  him  any  question  you 
79  may  desire. 

Mr.  Scharfeld:  Let  me  now  make  objection  to  the 
witness  naming  those  parties  to  whom  he  spoke,  on  the 
ground  such  testimony  is  irrelevant. 

The  Examiner:  I  understood  you  to  say  a  moment  ago 
you  had  no  objection  to  that. 

Mr.  Scharfeld:  I  was  not  making  any  objection  to  it, 
but  it  is  objectionable,  because  it  is  without  materiality, 
since  he  can  not  state  what  his  opinion  is,  and  can  not  state 
what  the  conversations  were,  and  now  I  object  to  the  whole 
thing  going  in  and  ask  that  it  be  stricken. 

The  Examiner:  All  right,  gentlemen,  the  objections  are 
in  the  record.  You  may  state  the  result  of  these  talks  with¬ 
out  going  into  the  details. 
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The  Witness:  I  wrote  a  letter  on  last  Wednesday  to  51 
business  men  who  had  discussed  this  matter  with  me,  or 
appeared  to  be  interested,  and  ask  for  a  written  reply — 

The  Examiner:  That  would  be  objectionable. 

Mr.  Hanley:  Mr.  Examiner,  is  the  objection  to  the  ques¬ 
tion  I  asked  overruled  ? 

The  Examiner:  I  am  allowing  him  to  state  the  result  of 
the  talks  he  had. 

By  Mr.  Hanley: 

Q.  We  are  on  the  subject  of  these  conversations  you  had. 

The  Examiner:  Without  going  into  the  detailed  conver¬ 
sation  between  you  and  these  parties.  This  question  of  the 
letters  is  not  before  us. 

The  Witness :  Those  I  talked  to  were  unanimously 
80  of  the  opinion  that  another  station  would  be  very 
beneficial,  and  the  majority  of  them  promised  finan¬ 
cial  support  to  it. 

Mr.  Scharfeld:  Let  me  object  to  the  answer  of  the  wit¬ 
ness,  which  shows  it  is  not  only  double  hearsay  but  triple 
hearsay  of  the  opinion  of  parties  who  spoke  to  him  as  to 
the  necessity  of  a  station  in  El  Paso,  without  giving  any 
facts  as  to  what  their  conversation  was  based  on,  and  he 
says  only  that  the  people  told  him  there  was  necessity  for  a 
station  in  El  Paso. 

The  Examiner:  I  think  that  part  of  it  would  be  objec¬ 
tionable.  It  could  be  shown  from  those  contacts  that  sup¬ 
port  for  the  station  was  assured,  or  something  of  that  char¬ 
acter,  and  not  that  they  thought  that  a  new  station  was 
needed  there,  because  if  they  were  here  present  and  testi¬ 
fying  that  would  be  objectionable  as  being  their  opinion 
about  it. 

Mr.  Scharfeld :  I  ask  that  the  entire  answer  be  stricken. 

The  Examiner:  Let  me  ask  this  question.  From  these 
talks  you  had  with  these  various  parties,  was  support  for 
the  station  assured? 

The  Witness:  It  was  definite  commitments  to  support 
the  station. 

The  Examiner :  And  to  cooperate  with  the  station  in  dif¬ 
ferent  ways? 

The  Witness:  Yes,  sir;  financially. 

The  Examiner :  I  think  that  is  far  enough  to  go. 
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By  Mr.  Hanley : 

Q.  What  was  the  result  of  your  investigation  and 
'81  conversations  with  these  musicians,  public  groups 

and  officials  you  talked  with?  A.  I  will  have  to  give 
the  same  answer. 

Mr.  Scharfeld :  I  object  to  the  answer  being  given. 

The  Examiner:  He  has  already  stated  they  assured  him 
of  their  cooperation. 

Mr.  Hanley:  That  is  all  right,  if  the  Examiner  is  satis¬ 
fied,  I  am. 

By  Mr.  Hanley : 

Q.  The  Commission  inquired  of  you  whether  or  not  this 
application  could  be  granted  under  Section  307  of  the  Act. 
What  did  you  do  with  reference  to  that?  A.  I  discussed 
the  matter  with  Mr.  Talbot,  a  licensed  radio  engineer  and 
operator,  and  he  advises  me  it  may  be. 

Mr.  Scharfeld:  I  object  to  that,  as  calling  for  a  legal 
conclusion. 

The  Examiner:  Objection  sustained. 

Mr.  Hanley:  Mr.  Examiner,  I  do  not  know  why  the 
Commission  puts  this  inquiry  in  here,  to  determine  whether 
the  application  may  be  granted  within  the  perview  of  Sec¬ 
tion  307  of  the  Communications  Act  of  1934.  I  will  admit 
your  engineer  will  testify,  but  I  think  all  of  these  matters 
require  some  affirmative  proof,  and  that  is  the  purpose  of 
this  question. 

The  Examiner:  That  is  all  right,  but  he  can  not  prove 
it  by  hearsay  testimony. 

Mr.  Hanley :  I  will  withdraw-  the  question  and  let 
82  Mr.  Talbot  testify  to  that. 

By  Mr.  Hanley: 

Q.  You  did  confer  with  Mr.  Talbot?  A.  I  did. 

Q.  Have  you  made  any  inquiry  or  investigation  of  the 
proposed  site  of  your  transmitter  and  antenna?  A.  I  have. 

Q.  State  in  a  general  wray  wThat  you  did  writh  reference  to 
that?  A.  I  made  a  study  of  a  bulletin  issued  on  the  sub¬ 
ject  by  the  Commission  making  suggestions  as  to  the  desir¬ 
able  and  suitable  locations,  and  I  have  an  option  on  a  piece 
of  land  which  I  believe  conforms  with  that  outline. 
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Q.  Did  you  confer  with  anybody  with  reference  to  it? 
A.  Again  with  Mr.  Talbot  and  two  or  three  others. 

Q.  Are  you  willing  to  locate  this  transmitter  equipment 
in  conformity  with  all  of  the  rules  and  regulations  of  the 
Commission  ?  A.  I  am. 

Q.  And  whether  or  not  they  would  affect  aviation  or  aero¬ 
nautics  in  that  area?  A.  Yes,  sir. 

Q.  Is  there  a  radio  station  at  El  Paso  at  this  time?  A. 
There  is. 

Q.  What  sort  of  a  station  is  that?  A.  Station  KTSM 
operating  on  100  watts,  1310  kilocycles. 

Q.  Have  you  listened  to  that  station  broadcast  recently, 
and  before  you  filed  this  application?  A.  I  have. 

83  Q.  State  in  a  general  way  just  what  you  heard 
being  broadcast  over  that  station,  briefly,  in  the  last 

six  months  or  year. 

Mr.  Cunningham:  I  do  not  like  to  limit  counsel  in  his 
direct  examination,  Mr.  Examiner,  but  where  there  is  a 
method  by  which  the  Commission  may  be  accurately  advised 
of  this  station  now  located  in  El  Paso,  what  it  is  doing  and 
has  done  in  the  past  six  months,  I  think  that  method  should 
be  followed.  Naturally  the  witness’  recollection  is  faulty, 
but  the  logs  of  the  station  would  accurately  tell  the  Commis¬ 
sion  what  had  been  done,  and  for  that  reason,  I  think  this 
question  is  objectionable. 

The  Examiner:  I  think  that  would  be  competent  evi¬ 
dence,  but  I  do  not  think  it  would  be  conclusive.  This  wit¬ 
ness  could  testify  to  something  he  heard  on  the  station  just 
as  well  as  exhibiting  the  log  of  the  station,  as  conclusive 
evidence. 

Mr.  Hanley:  This  is  listener’s  testimony. 

The  Examiner:  That  is  all,  and  if  he  heard  anything 
objectionable,  I  think  he  would  have  the  right  to  tell  it. 

Mr.  Scharfeld:  In  the  first  place,  if  it  is  a  general  state¬ 
ment  of  what  all  their  programs  are,  I  object,  because  it  is 
not  the  best  testimony.  The  best  testimony  is  their  logs, 
which  are  available  to  this  party  if  he  wanted  to  get  them, 
and  there  is  no  reason  why  this  witness  should  be  permitted 
to  take  a  choice  of  programs,  and  counsel  has  not  asked  him 
when  he  listened. 

The  Examiner:  I  did  not  understand  that  the 

84  question  takes  in  all  of  the  programs. 

Mr.  Hanley:  Not  at  all. 
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Mr.  Scharfeld:  Let  us  know  what  he  is  talking  about 
then. 

The  Examiner:  Gentlemen,  he  will  be  passed  for  cross- 
examination,  and  if  there  is  any  doubt  about  this  you  can 
have  full  opportunity  to  interrogate  him  on  this. 

Mr.  Scharfeld :  I  am  objecting  to  avoid  encumbering  the 
record. 

The  Witness:  What  type  of  program  have  I  heard? 

By  Mr.  Hanley:  Yes. 

A.  Well,  the  programs  I  have  heard  over  KTSM  are 
principally  transcribed  programs  and  phonograph  records 
with  a  comparatively  small  percentage  devoted  to  live  tal¬ 
ent,  spot  announcements  making  up  quite  a  large  part  of  the 
program.  I  have  listened  for  hours  over  the  station,  and 
that  truthfully  would  be  my  idea  of  the  programs. 

Q.  Have  you  prepared  a  tentative  program  log  for  the 
station  you  are  applying  for,  if  and  when  established? 

A.  I  have. 

Mr.  Hanley:  I  ask  that  this  be  marked  Applicant’s 
Exhibit  No.  2  for  identification. 

(The  document  referred  to  was  marked  “Applicant’s  Ex¬ 
hibit  No.  2,  Docket  No.  3858,  for  identification.”) 

By  Mr.  Hanley: 

Q.  Handing  you  Applicant’s  Exhibit  2,  I  will  ask  you  to 
state  to  the  Examiner  what  that  is,  if  you  know?  A.  It  is 
a  tentative  daily  program. 

85  Q.  By  whom  was  that  prepared?  A.  Prepared  by 
me,  together  with  Mr.  Talbot  and  other  assistance. 

Mr.  Hanlev:  I  offer  in  evidence  Applicant’s  Exhibit 
No.  2. 

The  Examiner:  Is  there  any  objection? 

Mr.  Scharfeld :  May  I  ask  a  few  qualifying  questions? 

The  Examiner:  Yes. 

Mr.  Scharfeld :  Mr.  Roderick,  you  say  this  was  prepared 
bv  you  and  Mr.  Talbot  and  others? 

The  Witness :  Yes. 

By  Mr.  Scharfeld : 

Q.  Just  what  did  you  do  in  preparing  it?  A.  We  con¬ 
sidered  and  put  down  what  in  our  opinion  would  be  the  type 
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of  program  that  would  be  suitable  and  acceptable,  and  inter¬ 
esting  to  the  listening  public. 

Q.  Using  your  own  judgment?  A.  Using  my  own  judg¬ 
ment  and  our  collective  judgment. 

Q.  You  got  together,  the  group  of  you,  then  put  these 
things  down  after  discussing  it,  is  that  what  you  did?  A. 
Yes. 

Q.  Is  this  intended  to  show  what  you  will  broadcast?  A. 
Yes. 

Q.  Have  you  made  any  arrangements  for  material  that  is 
in  here?  A.  It  would  be  slightly  premature,  but  it  is  all 
available. 

Q.  That  is  all. 

86  Bv  Mr.  Hanlev : 

*  •/ 

Q.  I  will  ask  you  again,  along  that  line — 

Mr.  Scharfeld:  Mr.  Examiner,  I  object  to  the  exhibit  as 
not  showing  anything  that  has  any  probative  value  at  all. 

The  Examiner:  Objection  overruled;  it  will  be  admitted 
in  evidence. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  2,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

Bv  Mr.  Hanlev: 

Q.  Have  you  made  any  inquiry  or  investigation  as  to  the 
availability  of  live  talent  in  El  Paso  to  carry  out  the  pro¬ 
gram  as  outlined  in  Exhibit  No.  2?  A.  I  have. 

Q.  State  to  the  Examiner  just  what  you  did  in  that 
regard.  A.  I  talked  to  the  musical  groups,  including  the 
Little  Theatre,  the  Community  Players,  the  dramatic 
group,  and  various  musical  organizations  I  have  mentioned 
previously,  and  all  of  them  are  very  willing  and  anxious  to 
cooperate. 

Mr.  Cunningham :  Just  a  moment,  I  must  raise  an  objec¬ 
tion  to  that. 

By  Mr.  Hanley: 

Q.  What  was  the  result  of  your  interview  with  these  vari¬ 
ous  groups  and  prospective  performers  on  the  station? 
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Mr.  Scharfeld :  I  object  to  any  answer  to  the  question  as 
calling  for  a  conclusion,  and  also  calling  for  hearsay  testi¬ 
mony.  We  do  not  know  what  he  talked  about. 

87  The  Examiner:  Gentlemen,  that  comes  back  to 
where  we  were  awhile  ago.  This  witness  has  already 

stated  he  contacted  these  parties,  and  the  result  was  their 
promise  of  cooperation.  If  there  are  any  different  parties 
on  this  list  from  what  he  has  already  testified  to,  it  is  all 
right  to  show  it,  but  otherwise  I  see  no  necessity  for  going 
into  it  again. 

Mr.  Hanley:  He  mentioned  a  few  in  addition,  in  connec¬ 
tion  with  the  talent,  and  the  only  point  of  going  into  it  here, 
Mr.  Examiner,  is  to  bring  to  your  notice  such  people  as  he 
contacted  and  who  would  be  available  to  carry  out  this 
program. 

The  Examiner:  I  understand  that  is  shown  on  this 
exhibit. 

Mr.  Hanley:  Yes,  sir. 

The  Examiner:  And  the  exhibit  speaks  for  itself. 

Mr.  Hanley:  All  right,  sir. 

By  Mr.  Hanley: 

Q.  From  your  investigation,  is  there  talent  available  in 
El  Paso  to  reasonably  carry  out  the  program  as  outlined  in 
this  Exhibit  No.  2? 

Mr.  Scharfeld:  I  object  to  any  answer  unless  we  know 
what  those  investigations  were. 

The  Examiner:  The  objection  is  overruled  for  the 
present. 

Mr  Scharfeld:  That  is  the  first  time,  Mr.  Examiner,  I 
have  heard  that  there  was  any  investigation  made  as  to 
talent  and  program  material,  by  the  statement  in  the  ques¬ 
tion  of  counsel,  what  is  the  result  of  your  investiga- 

88  tion  with  respect  to  these  matters? 

Mr.  Cunningham:  I  do  not  think  that  is  right.  I 
think  the  witness  testified  he  consulted  various  persons, 
musical  organizations  and  business  organizations  in  that 
general  statement  which  he  made  a  moment  ago. 

The  Examiner:  I  think  he  stated  he  contacted  various 
people  including  the  ones  on  this  list. 

Mr.  Scharfeld :  The  whole  thing  has  been  jumbled  up  so 
that  I  can  not  tell  who  he  contacted  or  for  what  purpose,  or 
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when.  I  would  like  to  know  what  investigation  he  made 
with  respect  to  program  talent  material  before  he  testifies 
what  the  result  of  such  investigation  was. 

The  Examiner:  The  witness  will  be  passed  to  you  for 
cross-examination  in  due  time,  and  you  can  go  into  these 
matters.  If  it  then  appears  from  the  cross-examination 
that  the  tesimony  is  incompetent,  it  will  be  stricken. 

By  Mr.  Hanley: 

Q.  Will  you  answer  the  question?  A.  I  found  a  wealth 
of  talent  adequate  to  supply  a  radio  station  unlimited  time. 

Mr.  Cunningham :  I  think  that  must  be  stricken ;  it  is  not 
responsive. 

The  Examiner:  You  object  to  the  wealth? 

Mr.  Cunningham:  Yes.  It  is  an  opinion  of  this  witness 
as  to  whether  or  not  there  is  sufficient  talent. 

The  Examiner:  It  has  been  shown  this  witness  had  con¬ 
siderable  musical  training  and  experience,  and  he  probably, 
from  the  showing  made,  while  it  is  not  extensive,  would  be 
capable  of  judging  whether  there  was  available 
89  musical  talent. 

Mr.  Scharfeld :  If  the  Examiner  please,  there  is  a 
lot  of  other  matters  in  here  about  other  matters  than  musi¬ 
cal  talent,  about  housewives,  farm  information,  stock  and 
cattle  market  reports,  and  Bar  Association  matters. 

The  Examiner:  I  will  have  the  reporter  read  the  ques¬ 
tion. 

(The  pending  question  was  read  by  the  reporter.) 

The  Examiner:  I  will  let  him  answer  the  question  if  he 
can. 

The  Witness :  There  is  sufficient  talent. 

By  Mr.  Hanley : 

Q.  Do  you  expect  to  devote  time  to  such  matters  as  news 
broadcasts,  market  reports,  weather  reports,  and  so  forth? 
A.  We  do. 

Q.  Do  you  expect  to  devote  time  to  broadcasts  regarding 
safetv,  law  enforcement,  fire  prevention  and  so  forth?  A. 
We  will. 

Q.  Will  the  facilities  of  the  station  be  extended  gratis  to 
such  broadcasts?  A.  They  will. 
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Q.  With  reference  to  sponsored  commercial  programs, 
paid  advertising,  have  you  anything  further  to  say,  or  did 
you  make  any  further  investigation  not  previously  testified 
to  bv  vou  with  reference  to  time  on  the  station  on  commer- 

w  mt 

cial  time?  A.  Yes,  I  have  had  definite  commitments 

90  from  a  number  of  accounts,  and  I  have  promises  of 
financial  support  for  sponsored  programs  from 

others. 

Q.  In  addition  to  what  you  have  already  testified  with 
reference  to  interviewing  business  institutions,  prospective 
advertisers,  have  you  made  any  investigation  in  addition  to 
that,  or  any  inquiry?  A.  I  do  not  know  whether  I  under¬ 
stand  the  question  or  not. 

Q.  In  addition  to  what  you  have  already  testified  with 
reference  to  the  business  people  you  contacted  and  talked  to 
about  the  establishment  of  the  station,  have  you  made  any 
other  sort  of  investigation  by  contacting  these  prospective 
advertisers,  or  have  you  written  to  them  or  sent  out  any 
circular?  A.  Yes,  I  wrote  to  a  number  of  accounts  who  had 
indicated  their  interest  in  the  matter  and  I  asked  them  defi¬ 
nitely  for  a  commitment  for  support.  I  asked  them  to  state 
if  the  support  would  be  additional  to  the  amount  of  adver¬ 
tising  appropriation  now  being  used  for  broadcasting,  and  I 
asked  them  definitely  if  they  felt  there  was  a  need  for  an¬ 
other  station  in  their  business. 

Mr.  Scharfeld :  I  object  to  anything  further  asking  those 
questions,  because  it  obviously  calls  for  pure  hearsay,  self- 
serving  declarations  of  the  witness. 

The  Examiner:  Yes,  a  part  of  that  would  be  highly 
objectionable,  I  think. 

By  Mr.  Hanley : 

Q.  How  many  letters  did  you  send  out?  A.  51. 

91  Q.  How  many  replies  did  you  get?  A.  39. 

Q.  Have  you  those  letters?  A.  I  have. 

Q.  Did  any  of  those  who  replied  in  writing  indicate  they 
would  take  time  on  the  air? 

Mr.  Cunningham:  I  object  to  that. 

Mr.  Scharfeld :  I  object  to  it  as  calling  for  hearsay. 
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By  Mr.  Hanley : 

Q.  How  many  said  they  would  take  advertising? 

Mr.  Scharfeld:  I  object  to  that  for  the  same  reason,  as 
there  is  no  way  to  cross-examine  the  parties  he  talked  to, 
and  there  is  no  probative  value  to  the  testimony. 

The  Examiner:  Gentlemen,  I  am  going  to  let  him  state 
how  many  he  talked  to  and  what  assurance  of  support  he 
had.  The  Commission  of  course  is  interested  in  knowing 
whether  there  is  a  possibility  of  this  station  being  success¬ 
ful  if  the  application  is  granted,  and  of  course  you  realize 
the  question  here  is  whether  there  is  a  need  for  the  service 
of  this  station  in  addition  to  the  facilities  already  in  ex¬ 
istence. 

Mr.  Scharfeld :  Mr.  Examiner,  there  are  ways  of  getting 
testimony  of  this  nature  in  the  record  in  proper  form,  and 
this  is  not  such  a  way  of  getting  it  in.  There  is  no  way  in 
which  the  Commission  can  place  any  credence  upon  it  at  all 
except  this  witness’  statement,  and  he  is  the  applicant,  and 
of  course  he  is  making  declarations  that  will  serve  his  own 
purposes. 

92  They  have  had  every  facility  available  to  take  the 
depositions  of  these  people  to  see  whether  they  have 
commitments,  and  all  we  have  is  Mr.  Roderick  on  the  wit¬ 
ness  stand  making  statements  which  we  have  no  way  of  get¬ 
ting  into  at  all,  and  he  is  telling  the  result  which  is  cumula¬ 
tive  of  all  of  the  letters  he  has  written,  which  is  more  objec¬ 
tionable  than  the  letters  themselves. 

Mr.  Burges:  I  submit,  if  the  Examiner  please,  that  he 
has  the  same  right  to  testify  that  the  men  who  were  con¬ 
tacted  by  him  would  have,  but  of  course  the  weight  of  the 
testimony  would  be  a  different  question.  What  is  said  on 
both  sides  is  admissible,  and  it  merely  goes  to  the  weight 
of  the  testimony  as  to  whether  a  man  is  tendering  business 
or  is  testifying  it  was  tendered  to  him. 

Mr.  Scharfeld :  I  agree  it  goes  to  the  weight  of  the  testi¬ 
mony  if  the  other  party  is  present,  but  it  so  happens  the 
other  person  who  is  not  a  party  here  to  this  proceeding  is 
not  present,  and  Mr.  Roderick  is  stating  coversations  with 
another  person,  and  that  is  no  exception  to  the  hearsay  rule. 

Mr.  Burges:  We  are  not  asking  that  he  state  what  was 
said  to  them,  but  the  question  is  whether  he  was  offered  dif- 
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ferent  commitments  of  business,  and  if  he  could  not  testify 
to  it,  the  other  party  could  not  testify  to  it. 

Mr.  Scharfeld:  The  other  party  might  testify  whether 
his  commitment  was  yes  or  no,  and  Mr.  Roderick  can  not 
testify  to  that. 

The  Examiner:  I  will  let  him  testify  as  to  whether  the 
commitments  have  been  made. 

93  The  Witness :  Out  of  51  letters  that  I  sent  out — 
Mr.  Scharfeld :  I  object  to  any  record  of  this  tabu¬ 
lation  he  has  made  being  put  in  the  record. 

The  Examiner:  The  objection  is  overruled. 

Mr.  Scharfeld :  I  will  take  an  exception  to  that. 

The  Examiner:  The  record  will  show  it,  Mr.  Scharfeld. 

Mr.  Scharfeld :  I  know,  and  this  record  is  being  prepared 
so  that  everything  will  be  in  it  if  we  have  to  go  to  the  court. 

Mr.  Hanley:  Yes,  and  we  will  meet  you  there. 

The  Witness:  Seventeen  of  these  accounts  have  defi¬ 
nitely  committed  themselves  for  an  amount  of  money  avail¬ 
able  any  time  and  twenty-one  others  stated  they  would  ap¬ 
propriate  money  for  use  of  time  on  this  station,  and  that  it 
would  be  in  addition  to  the  amount  they  are  now  spending 
for  radio  advertising. 

Mr.  Scharfeld:  I  object  to  the  statement  of  the  witness 
now,  as  he  is  stating  what  they  said. 

The  Examiner:  Yes,  I  will  sustain  the  objection  to  that. 

By  Mr.  Hanley : 

Q.  In  about  what  total  sum  monthly  or  annually  have  you 
commitments? 

Mr.  Scharfeld :  I  object  to  that,  because  it  is  cumulative 
of  what  they  said. 

The  Examiner:  Objection  overruled. 

The  Witness :  In  the  seventeen  accounts,  about  $25,000, 
or  to  be  exact,  $25,050. 

By  Mr.  Hanley : 

94  Q.  Annually?  A.  That  is  right. 

Q.  In  addition  to  these  people  you  wrote  letters  to, 
do  you  have  a  list  of  the  advertisers  that  took  space  in  your 
paper?  A.  Yes,  I  have. 

Q.  About  how  many  advertise  in  your  paper?  A.  The 
amount  of  ledger  accounts  is  816. 
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Q.  Did  you  interview  any  of  those  in  reference  to  radio 
time  in  addition  to  the  newspaper  space  they  are  taking  in 
your  paper?  A.  I  did  not  interview  them  from  the  list  of 
accounts  of  the  paper. 

Q.  About  how  many  did  you  interview  in  addition  to  the 
ones  you  wrote  letters  to?  A.  It  must  be  another  25. 

Q.  Are  you  acquainted  with  the  advertising  possibilities 
of  merchants  and  people  interested  in  bring  their  wares  and 
goods  to  the  attention  of  the  people  in  El  Paso  ?  A.  I  am. 

Q.  About  how  many  would  you  say  are  potential  adver¬ 
tisers?  A.  There  are  1,569  businesses  there  who  are  prac¬ 
tically  all  potential  advertisers,  listed  in  the  city  directory. 

Q.  Have  you  made  a  list  of  those?  A.  I  have. 

Mr.  Hanley :  It  is  available  if  the  Examiner  wishes  them 

in  the  record. 

95  The  Examiner:  That  is  up  to  the  applicant,  Mr. 

Hanley. 

Mr.  Hanley:  I  ask  to  have  this  list  marked  Applicant’s 
Exhibit  No.  3  for  identification. 

(The  document  referred  to  was  marked  “Applicant’s  Ex¬ 
hibit  No.  3,  Docket  No.  3858,  for  identification.”) 

By  Mr.  Hanley : 

Q.  I  will  call  your  attention  to  Exhibit  No.  3  for  identi¬ 
fication,  and  ask  you  to  state  what  that  is,  if  you  know.  A. 
That  is  a  list  of  the  business  firms  in  the  1936  El  Paso  City 
Directory. 

By  Mr.  Cunningham: 

Q.  You  have  not  interviewed  all  of  these  people,  have 
you,  Mr.  Roderick?  A.  I  have  not. 

Mr.  Cunningham :  I  do  not  see  that  this  is  objectionable 
for  what  purpose  it  can  serve. 

Mr.  Hanley:  We  will  offer  Applicant’s  Exhibit  No.  3  in 
evidence. 

The  Examiner:  Is  there  any  objection?  It  may  be  ad¬ 
mitted  in  evidence. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  3,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 
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Mr.  Scharfeld:  It  is  just  put  in  as  an  incident  to  show 
the  list  of  firms  in  the  El  Paso  City  Directory,  that 
is  all. 

96  Mr.  Cunningham:  That  is  right. 

Mr.  Hanlev:  I  ask  to  have  this  marked  Applicant’s 
Exhibit  No.  4. 

(The  document  referred  to  was  marked  “Applicant’s  Ex¬ 
hibit  No.  4,  Docket  No.  3858,  for  identification.”) 

By  Mr.  Hanley : 

Q.  Handing  you  Applicant’s  Exhibit  No.  4  for  identifica¬ 
tion,  I  ask  you  to  state  what  that  is,  if  you  know.  A.  That 
is  a  list  of  active  advertising  accounts  in  the  El  Paso  Times. 

Mr.  Hanley:  I  offer  this  in  evidence  as  Applicant’s  Ex¬ 
hibit  No.  4. 

Mr.  Scharfeld:  I  object  to  that  as  being  immaterial  and 
irrelevant,  and  having  no  bearing  on  this  application  what¬ 
soever.  It  is  not  an  application  of  the  newspaper,  but  an 
application  by  Mr.  Roderick  as  I  believe  he  testified. 

Mr.  Cunningham :  I  have  no  objection. 

Mr.  Scharfeld :  A  thing  of  that  kind  can  only  encumber 
the  record  without  any  value  in  showing  what  the  applicant 
is  trying  to  prove. 

The  Examiner :  The  only  purpose  I  can  see  is  that  these 
firms  are  there  available,  and  possible  sources  of  adver¬ 
tising. 

Mr.  Scharfeld :  In  his  previous  list  he  has  shown  every¬ 
thing  available,  and  now  he  is  taking  something  out  of  the 
newspaper,  and  that  is  not  the  applicant. 

Mr.  Hanley:  We  have  three  different  groups  of 

97  advertisers,  first,  those  he  stated  he  got  a  letter  from, 
and  second,  the  business  institutions  of  the  City  of 

El  Paso,  and  third,  a  list  of  advertisers  who  advertise  now 
in  the  newspapers,  making  the  three  specific  groups. 

Mr.  Scharfeld:  I  submit  the  fact  they  advertise  in  his 
newspaper  or  in  any  other  paper  does  not  make  them  pros¬ 
pective  advertisers  of  the  station.  If  he  has  contacted  them 
presumably  they  would  be  in  the  first  group. 

Mr.  Cunningham:  If  I  understand  it,  that  is  introduced 
for  the  purpose  of  showing  such  institutions  are  located  in 
and  about  El  Paso  and  nothing  more. 
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Mr.  Scharfeld:  It  is  only  duplication  of  the  previous 
exhibit. 

Let  me  ask  this  question : 

By  Mr.  Scharfeld: 

Q.  Are  all  of  the  firms  included  in  this  exhibit  included 
in  the  previous  exhibit?  A.  I  presume  they  are,  but  these 
are  actual  advertisers. 

Mr.  Scharfeld :  Then  I  object  to  it. 

The  Examner:  The  objection  will  be  overruled  and  I 
will  permit  it  to  be  filed  in  evidence. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  4,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  commis¬ 
sion.) 

By  Mr.  Hanley: 

Q.  Will  the  advertising  on  the  radio  be  separate  and 

apart  from  the  advertising  in  the  newspaper?  A. 
98  It  will. 

Q.  Will  those  advertising  in  the  newspaper  have 
any  preference  or  prior  rights  over  anyone  else?  A.  No 
advantage  whatsoever. 

Q.  In  discussing  this  matter  of  sponsored  programs  have 
you  prepared  a  rate  card  of  rates  which  you  purpose  charg¬ 
ing  for  time  if  and  when  this  station  is  established?  A.  I 
have. 

Mr.  Hanley:  I  ask  to  have  this  marked  Applicant’s  Ex¬ 
hibit  No.  5  for  identification. 

(The  document  referred  to  was  marked  “Applicant’s 
Exhibit  No.  5,  Docket  No.  3858,  for  identification.”) 

By  Mr.  Hanley : 

Q.  Handing  you  Exhibit  No.  5,  I  will  ask  you  to  state 
what  that  is,  if  you  know?  A.  That  is  the  proposed  rate 
card  for  the  station. 

Q.  By  whom  was  it  prepared?  A.  It  was  prepared  by 
Mr.  Talbot  and  myself  after  a  survey  of  standard  rate  data 
of  stations  of  comparable  size  to  the  one  we  would  like  to 
establish. 
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Mr.  Hanley:  We  offer  this  in  evidence  as  Applicant’s 
Exhibit  No.  5. 

The  Examiner:  Is  there  any  objection? 

Mr.  Scharfeld :  May  I  ask  these  qualifying  questions? 

The  Examiner:  Yes. 

By  Mr.  Scharfeld : 

Q.  Mr.  Roderick,  what  items  did  you  take  into  considera¬ 
tion  in  making  up  this  rate  card?  A.  What  items? 

99  Q.  That  is  right,  what  items  of  cost,  how  did  you 
determine  upon  this  rate  with  respect  to  your  partic¬ 
ular  station?  A.  We  have  a  tentative  budget  in  mind  that 
it  will  cost  to  operate  the  station. 

Q.  What  items — let  us  'hear  what  they  were.  A.  Well, 
the  payroll  and  numerous  other  costs.  I  am  familiar  with 
the  fact  that  a  certain  amount  of  money  must  be  paid  for 
the  privilege  of  broadcasting  music. 

Q.  How  did  you  arrive  at  this  figure  of  $5  for  one  time, 
five  minutes? 

Mr.  Hanley:  I  object  to  that  as  not  proper  cross-exam¬ 
ination  at  this  time. 

Mr.  Scharfeld:  I  am  trying  to  find  what  he  has  got  in 
this  exhibit  to  see  whether  it  is  objectionable. 

By  Mr.  Hanley : 

Q.  Was  this  exhibit  prepared  by  you?  A.  It  was. 

Mr.  Hanley:  Under  your  supervision  and  direction? 

The  Witness:  Yes. 

Q.  After  your  investigation?  A.  Yes. 

Mr.  Cunningham:  Mr.  Examiner,  I  think  Mr.  Schar¬ 
feld ’s  examination  into  this  is  a  little  premature.  Whether 
they  are  justified,  whether  the  witness  is  competent  to  make 
it  up,  or  otherwise,  is  not  important.  The  fact  remains  he 
proposes  to  impose  these  charges  for  time  in  the  event  the 
application  is  granted  and  the  station  established.  If  Mr. 
Scharfeld  wishes  to  cross-examine  I  think  he  might 

100  do  so  at  the  proper  time,  but  these  are  not  prelimi¬ 
nary  questions,  certainly. 

Mr.  Scharfeld :  They  arc  intended  to  be  preliminary,  be¬ 
cause  this  is  immaterial,  and  I  want  to  show  that  it  is. 

Mr.  Cunningham:  I  ask  for  a  ruling. 
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The  Examiner:  It  occurs  to  me  that  examination  along 
this  line  is  premature. 

Mr.  Scharfeld:  If  the  Examiner  please,  I  do  not  want 
this  thing  admitted  and  made  a  part  of  the  record  if  it  is 
not  properly  a  part  of  the  case.  If  the  questions  I  want  to 
ask  are  asked  after  it  is  admitted  as  a  part  of  the  record,  it 
will  be  of  no  benefit. 

The  Examiner:  Suppose  he  just  arbitrarily  fixed  this 
rate,  would  it  not  be  competent? 

Mr.  Scharfeld:  No,  sir.  I  think  it  would  have  to  be  pro¬ 
bative  evidence,  and  it  is  something  that  is  made  a  part  of 
the  record,  and  it  can  not  have  any  probative  value  at  all. 
He  can  make  up  a  list  of  any  sort,  and  then  after  it  is  ad¬ 
mitted,  it  is  a  part  of  the  record  and  completely  so. 

Mr.  Cunningham:  Mr.  Scharfeld  has  stated  that  three 
times,  and  I  ask  for  a  ruling. 

Mr.  Scharfeld:  I  will  say  it  five  times,  if  it  is  going  to 
make  any  impression. 

Mr.  Cunningham:  I  ask  the  Examiner  for  a  ruling. 

The  Examiner:  The  objection  is  overruled  and  the  ex¬ 
hibit  is  admitted. 

(The  document  referred  to  was  marked  “Applicant’s  Ex¬ 
hibit  No.  5,  Docket  No.  3858,”  received  in  evidence, 
101  and  is  filed  with  the  transcript  in  the  possession  of 
the  Commission.) 

By  Mr.  Hanley : 

Q.  Mr.  Roderick,  have  you  made  any  investigation  as  to 
what  it  will  cost  to  put  this  proposed  station  on  the  air? 
A.  I  have. 

Q.  State  to  the  Examiner  briefly  what  you  have  done  in 
that  respect.  A.  We  have  received  quotations  from  various 
manufacturers  of  broadcasting  equipment,  R.  C.  A.  and 
Collins  Radio  and  Doolittle  &  Faulkner,  and  in  reference  to 
the  antenna  from  the  Trus-Con  and  Blau-Knox  and  several 
others. 

Q.  What,  then,  from  these  quotations,  do  you  figure  it 
will  cost  you  for  the  transmitter  and  the  necessary  equip¬ 
ment  accompanying  the  transmitter?  A.  I  think  the  neces¬ 
sary  equipment  that  accompanies  the  transmitter — you 
mean  the  entire  equipment? 

Q.  Yes,  independent  of  the  antenna.  A.  It  would  cost 
about  $6,000. 
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Q.  Have  vou  received  quotations  as  to  the  antenna?  A. 
Yes. 

Q.  What  do  you  figure  that  will  cost?  A.  I  will  say 
about  $2,000. 

Q.  I  believe  you  testified  as  to  the  location  of  the  trans¬ 
mitter,  and  do  you  own  the  land  on  which  it  will  be  located? 
A.  I  have  an  option  on  the  land. 

Q.  How  much  is  that  option?  A.  For  five  acres. 

102  Q.  At  what  cost?  A.  $300  an  acre. 

Q.  Where  will  your  studios  be  located?  A.  The 
studios  will  be  located  on  the  fifth  floor  of  the  Times  Build¬ 
ing. 

Q.  Have  you  made  an  estimate  of  the  cost  of  equipping 
those  rooms  in  the  manner  necessary  for  the  studios?  A. 
Yes,  I  have. 

Q.  Tell  us  just  what  that  consists  of,  what  the  different 
items  in  the  studio  are.  A.  It  consists  of  soundproofing 
the  studios,  and  the  necessary  equipment  in  the  studios,  two 
grand  pianos,  and  pipe  organ,  and  it  will  cost  about  be¬ 
tween  $7,000  and  $8,000. 

Q.  W'hat  time  do  you  expect  to  devote  to  the  operation 
of  the  station  if  and  when  established?  A.  Personally? 

Q.  Yes.  A.  I  intend  to  devote  all  of  the  time  that  is  neces¬ 
sary  to  the  station. 

Q.  Have  you  made  any  estimate  of  the  additional  em¬ 
ployees  you  will  have  to  employ?  A.  Yes. 

Q.  State  briefly  what  they  are,  and  their  proposed 
monthly  salaries?  A.  I  thought  at  the  beginning  there 
would  not  be  a  manager  outside  of  myself  with  no  salary.  I 
have  made  arrangements  with  Mr.  Talbot  as  chief  engineer, 
salary,  $180  a  month.  He  will  need  an  assistant  at, 

103  say,  $100  a  month.  There  will  be  two  announcers, 
I  would  say  $100  a  month,  which  I  think  would  be 

sufficient,  and  also  a  program  director,  $150  a  month,  and  I 
also  plan  to  employ  a  studio  orchestra  at  a  cost  of  prob- 
ablv  three  or  four  hundred  dollars  a  month. 

Q.  Is  there  any  other  help  you  propose  employing?  A. 
A  bookkeeper  and  collector,  or  something  like  that. 

Q.  What  about  the  advertising  solicitors?  A.  We  will 
handle  that  on  a  commission  basis. 

Q.  Have  you  anything  further  to  say  in  reference  to  this 
application,  Mr.  Roderick? 
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Mr.  Scharfeld :  I  object  to  that  question  as  not  calling  for 
a  responsive  factual  answer. 

The  Examiner:  I  will  let  him  answer  it,  if  he  can. 

The  Witness :  I  have  a  lot  further  to  say. 

Mr.  Scharfeld:  I  object  to  any  oratorical  dissertation 
which  this  question  calls  for. 

The  Examiner:  I  think  it  would  be  objectionable  if  he 
enters  into  that. 

Mr.  Cunningham :  I  think  counsel  should  be  more  specific 
in  the  question.  Anything  further  to  say  in  regard  to  this 
application,  is  a  general  question. 

The  Examiner :  This  question  has  been  asked  in  probably 
a  little  different  form  in  various  applications,  and  of  course 
it  is  implied  that  he  would  confine  his  testimony  to  com¬ 
petent  evidence. 

Mr.  Scharfeld:  We  do  not  know  what  evidence  he 
104  is  going  to  offer,  and  what  the  subject-matter  will  be, 
and  you  should  be  able  to  determine  the  question 
whether  it  is  objectionable. 

The  Examiner:  Gentlemen,  these  questions  and  answers 
are  not  before  a  jury  but  before  an  Examiner  and  the  Com¬ 
mission,  and  the  more  technical  rules  are  not  always  ap¬ 
plied  to  testimony  of  that  character  where  it  is  being  of¬ 
fered,  because  the  Examiner  will  only  consider  the  com¬ 
petent  part  of  it,  and  the  Commission  I  am  sure  will  do  the 
same.  I 

Mr.  Scharfeld:  If  the  Examiner  please,  I  would  like  to 
know  what  a  question  is  about,  and  I  do  not  know  what 
this  question  is  all  about.  I  may  be  dumb  like  a  juror,  but 
I  would  like  to  know  what  it  is  about. 

The  Examiner:  I  do  not  mean  to  infer  that  counsel  is 
dumb  because  it  is  apparent  he  is  not.  Do  you  have  any¬ 
thing  further  to  testify  to  relative  to  this  application,  Mr. 
Roderick? 

The  Witness :  If  it  will  not  be  objectionable,  I  feel  like 
we - 

Mr.  Scharfeld  (interrupting) :  I  object  to  his  feelings  be¬ 
ing  put  in  the  record. 

The  Witness :  It  is  the  only  community  of  a  hundred  thou¬ 
sand  population  in  the  United  States  being  served  by  one 
station. 
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Mr.  Scharfeld:  I  object  to  that  statement  unless  he  can 
show  it  and  prove  there  is  not  another  city  of  that  size  so 
served. 

The  Examiner:  I  think  perhaps  that  would  be  more  of 
an  argument  than  anything  else. 

The  Witness :  Perhaps  I  better  not  say  anything 

105  else. 

Mr.  Hanley:  In  that  connection,  I  will  ask  the  Ex¬ 
miner  to  take  judicial  notice  of  the  Commission’s  files  as  to 
radio  facilities  over  the  United  States  in  towns  of  similar 
size,  particularly  South  Bend,  Indiana,  with  a  population 
of  104,000,  with  Radio  Station  WFAM,  with  100  watts, 
sharing  time  with  WWAE,  and  Station  WSBT,  a  500  watt 
station  sharing  with  WGES. 

Also  Des  Moines,  Iowa,  a  town  of  a  population  of 
142,000,  with  Station  KRNT,  500  watt  station  on  1320  kilo¬ 
cycles,  Station  KSO,  a  5  kilowatt  station  on  1430  kilocucles, 
and  WHO,  a  50,000  watt  station  on  100  kilocycles. 

Mr.  Scharfeld:  I  want  to  object  to  counsel  making  an 
argument  in  the  record  with  respect  to  a  matter  that  is  ir¬ 
relevant  and  has  no  bearing  here  at  all.  We  do  not  know 
what  conditions  exist  in  these  communities  he  is  referring 
to,  and  we  are  only  referring  to  El  Paso,  Texas,  and  not 
South  Bend,  Indiana,  or  Des  Moines,  Iowa. 

The  Examiner:  I  do  not  see  that  it  has  anything  to  do 
with  the  issues  here. 

Mr.  Hanley:  I  think  it  is  proper  under  the  admonition 
of  Congress  that  these  things  be  equitably  distributed,  and 
I  am  asking  your  Honor  to  take  that  knowledge  as  a  matter 
of  record. 

Mr.  Scharfeld :  I  object  to  any  of  it  going  in  as  it  is  just 
an  argument  being  made  here.  If  counsel  has  such  an  ar¬ 
gument,  he  will  have  opportunity  to  make  it  before  the 
Commission,  and  it  is  not  necessary  before  the  Examiner. 

The  Examiner:  Yes,  I  think  that  will  be  a  subject 

106  of  argument  before  the  Commission. 

Mr.  Hanley:  Let  me  add  one  more  for  the  record. 

Mr.  Scharfeld:  I  object  to  that. 

The  Examiner:  You  can  not  object  to  him  asking  a 
question  until  he  asks  it. 

Mr.  Hanley:  I  ask  your  Honor  to  take  judicial  notice 
that  Knoxville,  Tennessee,  a  city  with  a  population  of 
105,000— 
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Mr.  Scharfeld  (interrupting) :  I  object  to  that  going  into 
the  record,  it  is  absolutely  incompetent. 

Mr.  Cunningham :  As  I  look  at  it  if  there  is  anything  to 
show  in  the  various  towns  mentioned  by  Mr.  Hanley  that 
they  are  in  any  way  comparable  to  El  Paso  it  might  be  com¬ 
petent,  but  there  is  not  any  such  showing. 

The  Examiner:  We  can  not  go  into  all  of  these  other 
cities  and  towns  that  have  various  different  situations,  and 
make  a  comparative  showing  as  far  as  this  application  is 
concerned.  I  will  sustain  the  objection. 

Mr.  Hanley :  I  w’ould  just  like  to  complete  this,  if  I  may. 
I  would  like  to  ask  that  the  Examiner  take  judicial  notice 
that  Fort  Wayne,  Indiana — 

Mr.  Scharfeld  (interrupting) :  I  object  to  counsel  mak¬ 
ing  that  statement  as  a  part  of  the  record.  The  Exami¬ 
ner  does  take  judicial  knowledge  of  other  cities  of  the 
United  States,  which  he  can  do  without  putting  it  in  as  a 
matter  for  the  record. 

Mr.  Cunningham :  I  think  counsel  can  make  the  tender, 
but  whatever  attitude  you  take,  is  a  different  subject. 

The  Examiner:  I  think  he  has  the  right  to  make 
107  the  tender  of  what  he  proposes  to  show. 

Mr.  Hanley:  I  would  like  the  Examiner  to  take 
judicial  notice  that  Knoxville,  Tennessee,  a  city  with  a  pop¬ 
ulation  of  104,000  is  served  by  Station  WNOX,  100  kilo¬ 
watts  on  1010  kilocycles  frequency,  and  Station  WROL, 
100  -watts,  on  1310  Kilocycles  frequency;  that  Fort  Wayne, 
Indiana,  a  city  with  a  population  of  114,000,  is  served  by 
Station  WGL  on  1370  kilocycles,  with  100  watts,  and  by 
Station  WOWO  on  1160  kilocycles,  with  10  kilowatts,  and 
to  take  judicial  notice  of  similar  towns  of  similar  size 
throughout  the  United  States,  and  the  radio  facilities  af¬ 
forded  thereto. 

Mr.  Cunningham:  I  ask  that  the  motion  be  denied,  Mr. 
Examiner. 

The  Examiner:  The  Examiner  is  of  the  opinion  it  is 
not  a  proper  subject  of  inquiry  before  the  Examiner  in  this 
case,  and  furthermore  the  Examiner  happens  to  know 
there  is  one  city,  Duluth,  that  up  until  recently  did  not  have 
any  radio  station,  and  having  a  hundred  thousand  popula¬ 
tion. 
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Mr.  Scharfeld:  Yes,  and  Saginaw,  Michigan,  having  a 
population  of  90,000,  has  no  radio  facilities  of  any  kind  at 
the  present  time. 

The  Examiner:  You  may  proceed. 

By  Mr.  Hanley: 

Q.  Mr.  Roderick,  have  you  a  radio  in  your  home?  A. 
I  do. 

Q.  And  in  your  office?  A.  No. 

Q.  Do  you  listen  to  the  programs  coming  into  El  Paso? 
A.  When  possible. 

3  OS  Q.  State  in  a  general  way  just  what  service  is  re¬ 
ceived  in  El  Paso  from  other  stations  than  the  one 
located  in  El  Paso,  that  you  listen  to.  A.  There  is  no  day¬ 
time  reception  at  all  in  the  summertime,  and  practically 
none  in  the  wintertime,  and  it  is  impossible  to  get  outside 
stations  at  nighttime  during  the  summer. 

Q.  Have  you  listened  for  any  of  the  programs  broad¬ 
cast  on  the  two  chains,  the  National  and  the  Columbia?  A. 
Yes. 

Q.  Tell  the  Examiner  briefly  just  what  sort  of  signal  or 
reception  you  have  got  from  Stations  broadcasting  those 
programs,  if  any?  A.  We  have  very  good  reception  from 
Dallas,  San  Antonio,  Los  Angeles  and  Denver,  at  night¬ 
time  during  the  winter  months.  I  have  never  been  able  to 
get  it  in  the  daytime,  and  during  the  summer  months  it  is 
virtually  impossible  to  get  anything  you  can  listen  to  at 
night  at  all,  and  certainly  nothing  during  the  daytime. 

Q.  About  how  far  would  you  say  are  those  stations  lo¬ 
cated  away  from  El  Paso  in  miles? 

Mr.  Cunningham :  I  think  that  is  objectionable.  We  will 
show  accurately  through  our  engineer,  if  counsel  desires, 
and  from  this  witness  it  would  be  more  or  less  a  guess. 

By  Mr.  Hanley: 

Q.  Are  you  familiar  with  the  distances,  magnificent  and 
otherwise,  out  there?  A.  I  am. 

The  Examiner :  If  he  can  state  of  his  own  knowl¬ 
edge,  he  may  do  so. 
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By  Mr.  Hanley: 

Q.  What  is  the  distance?  A.  603  miles  to  San  Antonio, 
630  miles  to  Fort  Worth,  900  miles  to  Los  Angeles,  and  ap¬ 
proximately  750  miles  to  Denver. 

The  Examiner:  Do  you  propose  to  affiliate  with  a 
chain? 

The  Witness:  I  have  no  such  idea  at  the  present  time. 

By  Mr.  Hanley: 

Q.  Have  you  made  any  plans,  tentative  or  otherwise, 
with  reference  to  remote  controls  from  other  stations?  A. 
No. 

Mr.  Hanley:  I  think  that  is  all  of  the  direct  examina¬ 
tion,  Mr.  Examiner. 

The  Examiner:  We  will  now  recess  until  1:30  p.  m. 

(Thereupon,  at  12  o’clock  noon,  the  hearing  was  re¬ 
cessed  until  1:30  o’clock  p.  m.  of  the  same  day.) 


110  Afternoon  Session 

(The  hearing  reconvened  at  1:30  o’clock  p.  m.,  pursuant 
to  the  taking  of  a  recess  at  noon.) 

The  Examiner:  All  right,  gentlemen,  are  you  ready  to 
proceed?  I  believe  Mr.  Scharfeld  wanted  to  ask  the  wit¬ 
ness  on  the  stand  a  few  questions. 

Whereupon,  Dorrance  D.  Roderick  a  witness  for  the  Ap¬ 
plicant,  having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Cross-Examination 
By  Mr.  Scharfeld: 

Q.  Mr.  Roderick,  did  you  state  that  you  owned  all  the 
stock  in  the  El  Paso  Times  Corporation?  A.  I  did. 

Q.  What  percentage  of  the  stock  do  you  own?  A.  About 
70  per  cent. 

Q.  Now,  this  stock  that  you  have  mentioned  in  your  fi¬ 
nancial  statement,  does  that  represent  this  70  per  cent  of 
the  stock  in  the  newspaper  corporation?  A.  That  is  a 
part  of  it.  There  are  some  other  items  in  there  also. 

Q.  Could  you  apportion  that?  A.  Say  about  possibly 
$15,000  of  that  amount  represents  stock  in  the  Globe  News 
Publishing  Company  of  Amarillo,  Texas. 
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Q.  That  would  be  about  twenty  some  odd  thousand  dol¬ 
lars  that  you  estimated?  A.  I  think  I  said  15. 

111  Q.  I  beg  your  pardon?  A.  I  estimated  about 
15,000, 1  believe. 

Q.  Then  that  would  only  be  about  10  per  cent,  wouldn’t 
it?  You  listed  the  item  under  stocks  as  151,000  and  some 
odd  dollars.  A.  Yes.  Your  question  was  how  much  of  the 
amount  listed  as  stocks  was  other  than  the  El  Paso  Times? 
Is  that  what  you  asked  for? 

Q.  Yes ;  all  I  am  trying  to  do  is  asking  you  to  break  down 
the  total  sum  of  the  item  you  have  listed  here  as  stocks.  I 
would  like  to  know  what  those  stocks  are.  A.  I  mentioned 
an  item  of  market  value  of  approximately  $15,000  repre¬ 
sented  by  stock  in  the  Globe  News  Publishing  Company  of 
Amarillo.  There  are  a  few  miscellaneous  stocks  in  there, 
but  of  no  great  value,  possibly  four  or  five  thousand  dol¬ 
lars. 

Q.  Would  you  then  say  that  70  per  cent  of  the  stock  own¬ 
ership  in  the  newspaper  corporation  is  represented  by  ap¬ 
proximately  $130,000  of  this  amount  listed  as  stocks  under 
your  assets?  A.  That  is  a  very  conservative  estimate. 

Q.  Is  that  what  it  represents  here?  I  am  just  trying  to 
get  at  it?  AS.  All  right;  yes. 

Q.  How  did  you  determine  the  valuation  of  that  stock  of 
the  newspaper  company?  A.  For  the  purpose  of  this  state¬ 
ment  I  used  book  value  of  the  stock,  which  is  less  than  its 
actual  worth. 

Q.  By  book  value  what  do  you  mean?  A.  I  mean 

112  the  shares  of  stock  in  the  El  Paso  Times  are  no  par. 

So  consequently  there  is  an  item  in  the  records  of 

the  corporation  indicating  a  certain  value  to  the  common 
stock. 

Q.  Does  that  include  valuation  for  franchises  and  good 
will?  A.  The  books  are  so  set  up  on  that  basis,  yes. 

Q.  How  much  is  carried  on  your  books  for  the  item  of 
good  will?  A.  I  couldn’t  answer  that  question  accurately. 

Q.  Are  there  any  other  classes  of  stock  than  this  no  par 
common  that  you  have  listed?  A.  No  other  classes  of 
stock. 

Q.  Has  there  been  any  sales  of  that  stock  recently?  A. 
No. 
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Q.  When  was  the  sale  of  such  stock?  A.  There  was  an 
exchange  made  on  some  of  that  stock  about  a  year  ago.  It 
would  be  impossible  for  me  to  tell  you  on  what  basis  it  was 
exchanged,  because  it  was  stock  in  that  company  for  stock 
in  another  company. 

Q.  You  did  not  buy  any  or  sell  any  yourself?  A.  Two 
friends  of  mine  dealing. 

Q.  Have  any  dividends  been  paid  on  the  stock?  A. 
None. 

Q.  None  at  all?  A.  None  at  all. 

Q.  Are  there  any  bond  issues  outstanding  against  the 
profits  of  the  corporation?  A.  Yes. 

Q.  What  kind  of  a  bond  issue  is  that,  and  of  what 

113  amount?  A.  The  first  mortgage,  a  series  of  first 
mortgage  notes.  At  the  present  time  $50,000  is  the 

amount  outstanding. 

Q.  And  that  is  the  only  issue?  A.  That  is  all. 

Q.  And  this  item  that  you  have  listed  here  under,  bonds, 
does  that  represent  some  of  the  first  mortgage  bonds 
against  the  newspaper  property?  A.  $20,000  worth  of 
those  $50,000  belong  to  me  personally. 

Q.  And  the  notes  receivable,  are  those  from  the  corpo¬ 
ration?  A.  No. 

Q.  When  you  list  the  amount  as  $23,900  is  that  its  face 
value,  the  notes  receivable?  A.  Yes. 

Q.  This  real  estate  that  you  have  listed  is  not  El  Paso 
property,  is  it?  A.  No,  it  is  not. 

Q.  Where  would  you  say  that  it  was  located?  A.  Lo¬ 
cated  in  Luna  County,  New  Mexico. 

Q.  And  for  tax  purposes,  at  what  rate  is  it  assessed?  A. 
I  can’t  answer  the  question;  I  don’t  know. 

Q.  Do  you  pay  taxes  on  it?  A.  I  do. 

Q.  When  did  you  pay  taxes  last?  A.  December  1st. 

Q.  And  you  don’t  remember  approximately  what 

114  it  was?  A.  I  don ’t  know  what  the  tax  rate  is.  I  paid 
in  taxes  on  the  property  during  the  year  1935  of  six 

or  seven  hundred  dollars. 

Q.  Based  on  what  assessed  valuation?  A.  I  couldn’t 
tell  you. 

Q.  What  did  you  pay  for  the  property?  A.  About 
$65,000. 

Q.  When  did  you  acquire  it?  A.  October,  1929. 
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Q.  Why  do  you  have  it  listed  for  less  than  you  paid  for 
it?  A.  That  is  my  opinion  of  what  the  property  could  be 
sold  for. 

Q.  Is  it  on  the  market  for  sale  now?  A.  Yes,  it  is. 

Q.  Have  you  had  any  offers  for  it?  A.  Not  recently. 

Q.  What  was  the  last  offer  that  you  had  for  it?  A. 
There  is  two  farms.  I  was  offered  $25,000  for  one  of  them 
about  three  years  ago. 

Q.  Is  it  improved  property?  A.  Yes,  sir. 

Q.  Do  you  hold  this  real  estate  in  your  own  name,  in  the 
'name  of  the  corporation,  or  in  your  wife’s  name?  It  is 
in  my  own  name. 

Q.  Is  this  item  of  cash  on  hand  or  has  this  item  of  cash 
on  hand  remained  approximately  the  same  since  the  time 
that  you  filed  your  application?  A.  Approximately.  I 
think  it  is  in  excess  of  that  at  the  present  time. 

115  Q.  Now,  in  order  to  finance  the  construction  and 
operation  of  this  station  was  it  your  intention  to  sell 

some  of  the  stocks  or  bonds  that  you  have  here?  A.  No. 
I  intend  to  borrow  enough,  that  is,  if  I  don’t  have  it  avail¬ 
able. 

Q.  Through  the  banks?  A.  The  banks. 

Q.  Now,  have  you  ever  held  any  position  with  a  radio 
station?  A.  No. 

Q.  Have  you  ever  owned  one?  A.  No,  sir. 

Q.  What  is  your  experience,  if  any,  in  connection  with 
radio,  as  a  performer  at  some  time  or  other?  A.  That, 
and — 

Q.  (Interposing)  I  mean  in  operating  of  a  station.  A. 
No,  I  have  never  operated  a  radio  station. 

Q.  I  believe  you  indicated  in  your  testimony  that  you 
would  propose  to  broadcast  concerts  of  the  Symphony  Or¬ 
chestra  of  El  Paso  in  the  event  that  your  application  was 
granted.  A.  I  don’t  believe  I  stated  that.  However,  I 
would  be  glad  to. 

Q.  I  misunderstood  your  testimony  then.  What  posi¬ 
tion  do  you  hold  with  the  Symphony  Orchestra?  A.  I  am 
president  of  the  Symphony  Orchestra  Association. 

Q.  Would  you  be  the  one  to  determine  whether  or 

116  not  that  orchestra  or  concerts  of  that  orchestra 
should  be  broadcast?  A.  No;  it  would  be  a  matter 

for  the  board  of  directors  to  decide. 
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Q.  Have  not  the  facilities  of  KTSM  been  offered  for  con¬ 
certs  of  the  Symphony  Orchestra?  A.  I  don’t  know  that 
they  have.  I  remember  one  instance  when  I  believe  we 
wanted  to  broadcast  an  hour  sometime  that  wouldn’t  in¬ 
terfere  with  some  sponsored  program. 

Q.  As  a  matter  of  fact  has  not  Mr.  Wyler,  the  manager 
of  the  station,  requested  permission  of  you  to  broadcast 
the  Symphony  Concerts.  A.  It  has  been  several  years 
since  he  has. 

Q.  Did  you  tell  Mr.  Wyler  why  you  didn’t  want  to  per¬ 
mit  the  broadcasts  of  the  Symphony  Concerts?  A.  I  don’t 
believe  I  took  it  on  myself  to  inform  Mr.  Wyler  that  I 
didn’t  want  to  permit  the  broadcasts  of  the  Symphony 
Concerts. 

Q.  You  don’t  recall  any  conversation  to  that  effect  with 
Mr.  Wyler?  A.  Mr.  Wyler  and  I  had  a  conversation  to 
the  effect  that  he  would  like  very  much  to  interest  a  sponsor 
in  sponsoring  the  broadcast  of  the  El  Paso  Symphony  Or¬ 
chestra  if  he  could  find  one  and  it  didn’t  cost  too  much 
money. 

Q.  At  what  rate  did  you  indicate  that  the  concerts  of  the 
Symphony  Orchestra  could  be  broadcast?  A.  I  don’t  re¬ 
member  indicating  any  fee.  I  believe  someone  suggested, 
or  rather  discussed  the  matter  with  the  board  of  di¬ 
ll?  rectors  several  years  ago,  maybe  two  or  three  years 
ago,  when  Mr.  Wyler  had  mentioned  that  he  would 
like  to  put  it  on  if  he  could  sell  the  time,  or  maybe  he  would 
be  willing  to  contribute  the  time,  and  I  think  that  it  was 
the  opinion  of  the  board  that  the  orchestra  should  have 
some  compensation  for  it,  possibly  $50  or  $100. 

Q.  Are  you  sure  that  it  was  not  $1,500?  A.  I  certainly 
am  sure  of  that. 

Q.  Do  you  listen  to  broadcasts  from  KTSM?  A.  Yes, 
sir. 

Q.  Frequently?  A.  Quite  frequently. 

Q.  Do  you  listen  to  broadcasts  from  other  stations?  A. 
During  the  wintertime  in  the  evenings,  yes. 

Q.  What  stations?  A.  WFAA  at  Dallas,  WOAI,  San 
Antonio,  KOA  at  Denver.  That  is  about  the  main  three, 
and  one  in  Salt  Lake  City. 

Q.  What  is  the  general  nature  of  the  type  of  the  broad¬ 
casts  which  are  broadcast  by  those  stations?  A.  The  gen¬ 
eral  nature? 
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Q.  Yes.  A.  Well,  they  offer  quite  a  variety  of  entertain¬ 
ment  and  information,  also  musical  programs. 

Q.  Rather  satisfactory  from  your  standpoint  as  a  lis¬ 
tener?  A.  Some  programs  I  like;  others  I  don’t  care  for. 
Q.  But  you  have  some  variety  between  the  sta- 

118  tions  that  you  mentioned,  haven’t  you?  A.  The 
three  I  mentioned  are  virtually  broadcasting  the 

same  thing. 

Q.  Are  those  network  programs?  A.  Yes. 

Q.  Do  you  listen  to  church  or  religious  broadcasts  from 
the  stations?  A.  Not  often. 

Q.  Have  you  heard  broadcasts  representing  various 
churches  in  El  Paso  of  this  station?  A.  I  have  heard  two 
churches  represented. 

Q.  Did  you  happen  to  select  those  occasions  to  listen  in 
to  the  church  services?  A.  I  am  usually  in  church  myself. 
(Discussion  off  the  record.) 

Q.  Have  you  ever  listened  to  KTSM  over  any  definite 
period  of  time  such  as  a  week  consistently  of  all  their  pro¬ 
grams?  A.  Not  all  the  programs  in  a  week’s  time,  no,  sir. 

Q.  Do  you  know  what  all  their  programs  are  like?  A. 
From  time  to  time  I  have  heard  them  during  various  hours 
of  the  day  and  night.  I  have  a  general  fairly  good  idea  of 
the  type  of  programs  presented. 

Q.  You  stated  that  you  heard  some  programs  that  were 
transcriptions?  A.  That  is  right. 

Q.  Can  you  describe  the  class  of  talent  that  is  used  on 
such  programs?  A.  Well,  most  of  the  transcriptions  have 
been  musical  programs  principally,  a  variety. 

119  Q.  Of  what  classification,  what  type  of  orchestra, 
or  what  type  of  artists?  A.  Well,  some  of  the  ar¬ 
tists  are  known  to  me,  and  there  have  been  others  that  have 
reputations  that  I  recognize. 

Q.  Would  you  consider  them  of  a  high  calibre?  A. 
Some  of  them,  yes. 

Q.  Depending  upon  your  choice  of  program  matter,  is 
that  what  you  mean?  A.  I  presume  every  listener  has 
preferences. 

Q.  What  I  am  getting  at  now  is  the  quality  of  it.  Take 
your  musical  background  and  use  it  with  respect  to  the 
type  of  musical  broadcasts  that  you  hear  on  transcriptions. 
Of  what  calibre  would  you  consider  them?  A.  There  is  a 
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variety  of  material.  Some  appeals  to  me  and  others  would 
not  appeal  to  me. 

Q.  Now,  you  have  also  heard  programs  of  local  talent? 
A.  Some. 

Q.  How  do  those  compare  with  the  transcription  pro¬ 
grams?  A.  Personally  I  favor  them,  although  there  have 
been  very  few  local  talent  programs  offered. 

Q.  Would  you  say  that  the  local  talent  programs  offered 
are  of  a  high  standard  and  good  quality,  interesting  to 
you?  A.  I  have  only  heard  one  program,  in  recent  months, 
and  it  was  very  good. 

Q.  Now,  what  investigations  have  you  made  as  to 

120  talent  and  program  material  in  El  Paso?  A.  Well, 
I  have  gone  into  it  rather  thoroughly. 

Q.  Let  us  have  the  details  of  what  you  did.  A.  The  de¬ 
tails  of  what  I  have  done?  All  right.  There  are  a  num¬ 
ber  of  musical  organizations  and  dramatic  organizations 
and  individuals  in  the  community  who  are  available  to  the 
radio  station  for  a  wide  variety  of  programs. 

Q.  Now,  you  are  generalizing  or  stating  a  conclusion. 
Let  us  forget  that,  and  tell  us  exactly  what  you  did.  Now, 
you  said  you  made  an  investigation.  What  did  that  inves¬ 
tigation  consist  of,  just  what  you  did  do  step  by  step.  A. 
All  right.  You  want  the  names  of  everybody  I  discussed 
it  with? 

Q.  I  want  to  know  just  what  you  did  and  how  you  did  it. 
A.  All  right.  I  discussed  the  matter  with  four  or  five  or¬ 
ganists,  pianists,  directors  of  various  musical  organiza¬ 
tions,  including  orchestras,  glee  clubs,  mixed  choruses, 
choirs,  oratorial  societies,  quartets,  and  other  ensembles. 

Q.  Do  any  of  these  organizations  or  quartets  or  or¬ 
chestras  have  any  names?  A.  They  all  have  names.  I 
would  be  glad  to  give  them  to  you. 

Q.  Would  you  list  them?  A.  All  right.  The  Kiwanis 
Quartet,  the  Rondoleers  Quartet,  the  Appollo  Club,  El 
Paso  Oratorical  Society,  the  El  Paso  Symphony  So- 

121  cietv,  the  choirs  of  St.  Clements  Church,  the  First 
Baptist  Church,  First  Presbyterian  Church,  and  I 

do  not  know  the  name  of  a  particular  string  ensemble,  but 
I  could  name  the  individuals  who  play  with  it;  I  don’t  know 
that  they  have  a  name. 

Q.  Which  ensemble?  A.  A  string  ensemble. 
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Q.  All  right.  A.  Also  the  El  Paso  Chamber  of  Music 
Society,  the  College  of  Mines  Glee  Club  and  the  Texans 
Chorus. 

Did  I  mention  the  Appollo  Club? 

Q.  I  think  you  did.  A.  And  the  El  Paso  Tipica  Orches¬ 
tra,  meaning  “typical”  in  Spanish;  organists;  I  discussed 
the  matter  with  Mr.  Lucke,  Mr.  Walter  Davis,  Mrs.  Nellie 
Manning,  C.  A.  Snyder  and  Dayton  Payne.  And  I  dis¬ 
cussed  the  matter  with  voice  teachers  who  have  talented 
pupils. 

Q.  Which  voice  teachers?  A.  Miss  Tayloe,  Mrs.  C.  J. 
Andrews,  Mr.  William  Balch,  Mrs.  Lillian  Pearce;  I  dis¬ 
cussed  the  matter  with  Mr.  Leon  Wosika,  secretary  of  the 
Musicians  Union,  Mr.  B.  Casicano,  president  of  the  same 
organization,  and  Mr.  Paul  Miller,  a  flutist  of  considerable 
reputation,  who  has,  I  suppose  you  would  call  it,  a  dinner 
music  group,  Mr.  Richard  Davis,  violinist  Miss  Alice 
Meisel,  who  is  also  a  violinist,  Harry  Parsons’  Orchestra, 
and  Davton  Pavne,  who  also  has  an  orchestra. 

Q.  I  believe  that  you  mentioned  him.  A.  I  mentioned 
him  as  an  organist.  He  also  is  a  leader  of  an  or- 
122  chestra. 

And  I  discussed  the  matter  with  Mr.  L.  A.  Deni- 
coly,  band  leader  of  the  Seventh  Cavalry  Band  of  Fort 
Bliss. 

The  Examiner:  You  have  not  mentioned  any  hill-billies 
in  there  yet,  have  you? 

The  Witness:  No,  but  there  are  a  number  available. 

The  Examiner:  Get  those  in  the  record  too. 

(Discussion  off  the  record.) 

The  Witness:  (Continuing)  Marguerite  Hartsook,  pi¬ 
ano  teacher,  and  head  of  the  musical  department  in  the 
Radford  School. 

I  might  enumerate  some  more  if  you  want  me  to. 

By  Mr.  Scharfeld: 

Q.  Does  this  exhaust  your  list?  A.  Oh,  I  think  I  could 
probably  think  of  a  few  more  that  I  have  discussed  the 
matter  with. 

Q.  Go  ahead.  A.  Mrs.  Robert  Lander,  teacher  and  vio¬ 
linist,  Dr.  C.  L.  Cunningham,  vocalist,  Mr.  J.  L.  Cogge- 
shall,  singer  and  vocalist. 
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Q.  Are  any  of  these  in  repetition  of  any  of  those  that 
sing  in  any  of  the  organized  groups?  A.  Some  of  them  may 
sing  in  organized  groups  and  appear  as  soloists  in  churches 
or  other  organizations. 

Q.  Is  it  not  true  that  both  of  these  last  individuals  you 
mentioned  are  members  of  the  quartet  that  you  also  men¬ 
tioned?  A.  Who  did  I  mention  last? 

Q.  Coggeshall.  A.  No,  Mr.  Coggeshall  is  not  a 
123  member  of  the  quartet. 

Q.  Wasn’t  he?  A.  About  a  year  ago,  yes. 

Q.  Does  that  exhaust  your  investigation?  A.  Well,  it 
wouldn’t  say  that  it  exhausted  it.  I  could  possibly — 

Q.  (Interposing)  Well,  you  just  go  on  until  it  is  ex¬ 
hausted. 

The  Examiner:  Is  that  all  you  remember  up  until  this 
time? 

The  Witness:  That  is  all  I  remember  right  at  the 
moment,  yes. 

The  Examiner:  All  right,  gentlemen.  Let  us  go  on  to 
something  else. 


By  Mr.  Scharfeld: 

Q.  You  can’t  think  of  any  more  at  the  present  time?  A. 
I  don’t  remember  any  more  right  at  this  moment. 

Q.  How  long  ago  and  over  what  period  of  time  did  you 
make  your  investigation?  A.  I  would  say  within  the  past 
six  or  eight  months  the  most  of  these  people  voluntarily 
discussed  the  matter  with  me  after  an  application  was  filed, 
which  was  in  January  of  this  year. 

Q.  Are  all  of  these  that  you  have  mentioned  professional 
talent  or  amateurs?  A.  Some  of  them  could  possibly  be 
classed  as  professionals  in  that  they  are  teachers.  Some 
ot  the  orchestras  I  presume  would  be  called  professional 
musicians.  Most  of  the  singing  groups  are  not  profes¬ 
sionals. 

124  Q.  By  professional  1  mean  where  their  primary 
source  of  income  is  from  performances  of  that  sort. 
A.  I  don’t  think  the  primary  source  of  anyone’s  income  in 
El  Paso  is  from  music,  except  music  teachers. 

Q.  \  ou  don  t  think  El  Paso  is  a  center  for  professional 
talent  then,  is  that  correct?  A.  No,  I  wouldn’t  say  that. 
There  are  not  sufficient  paying  musical  jobs  to  go  around 


TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM.  85 


with  all  of  the  talent  available;  that  is,  members  of  the  or¬ 
chestras  have  other  jobs.  They  probably  receive  most  of 
their  income  from  other  sources.  However,  the  Musicians 
Union  has  a  membership  of  possibly  50. 

Q.  Can  you  state  whether  or  not  all  of  these  organiza¬ 
tions  that  you  have  mentioned  have  broadcast  over  KTSM? 
A.  Xo,  I  couldn’t  state  that. 

Q.  Have  you  heard  them  broadcast  over  KTSM?  A. 
Some  of  them. 

Q.  Which  ones  haven’t  you  heard?  A.  Well,  I  have 
heard  no  church  choir  broadcasting  over  KTSM,  with  the 
exception  of  the  Trinity  Methodist  Choir  and  the  quartet 
in  the  First  Presbyterian  Church.  I  don’t  remember  hear¬ 
ing  any  of  the  individuals  with  the  exception  of  Mr.  Davis, 
violinist  and  Mr.  Payne,  an  organist.  I  don’t  remember 
of  having  heard  the  College  of  Mines  Glee  Club  broadcast. 
I  haven’t  heard  the  Symphony  in  four  years. 

Q.  Would  vou  sav  that  anv  of  these  have  not 
125  broadcast?  A.  You  asked  me  had  I. 

Q.  That  is  right.  I  asked  you  that.  Xow,  I  am 
asking  you  do  you  know  whether  any  of  them  have  not 
broadcast.  A.  That  anv  of  them  have  not? 

4 

(t).  That  is  right.  A.  To  my  knowledge  the  ones  T  named 
I  had  not  heard  over  the  station. 

Q.  That  is  all,  you  have  not  heard  them.  You  do  not 
know  then  of  your  own  knowledge  whether  or  not  these 
others  have  broadcast  or  not.  A.  Xo,  I  wouldn’t  say. 

Q.  1  beg  your  pardon?  A.  Xo,  I  don’t  know  that. 

(c).  How  about  this  Miss  Meisel,  I  believe  that  you  indi¬ 
cated  as  being  one  of  the  potential  talent.  What  is  she? 
A.  What  is  she? 

Q.  Yes.  A.  A  violinist. 

(t).  And  has  she  appeared  over  KTSM?  A.  f  haven’t 
heard  her. 

Q.  Do  you  know  whether  or  not  she  won  the  amateur 
contest  recently  on  KTSM  !  A.  I  think  she  did.  I  was  up 
here  attending  the  hearing  on  the  (5th,  so  I  missed  it.  It 
was  held  while  I  was  gone. 

(t).  Maybe  you  missed  some  of  these  others  during 
12(5  that  time.  A.  I  was  gone  three  weeks. 

Q.  How  about  this  7th  Cavalry  Hand  that  you 
mentioned?  Have  you  ever  heard  that  broadcast?  A.  I 
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heard  it  over  a  Mexican  station  from  Juarez  one  Sunday. 

Q.  Have  you  heard  it  over  KTSM?  A.  I  have  not. 

Q.  Have  you  made  any  arrangements  for  that  band  to 
broadcast?  A.  No,  I  have  not. 

Q.  You  don’t  know  whether  it  would  be  able  to  broad¬ 
cast,  do  you  ?  A.  I  know  it  is  possible  with  the  consent  of 
the  commanding  general  and  the  approval  of  the  Musi¬ 
cians  Union. 

Q.  You  do  not  know  whether  the  Musicians  Union  have 
approved  such  broadcasts  or  not,  do  you?  A.  They  have 
approved  every  appearance  when  they  have  been  asked 
to  in  the  use  of  parades  and  other  functions. 

Q.  For  broadcasting?  A.  Broadcasting? 

Q.  Yes.  A.  I  don’t  know. 

Q.  Now,  some  of  these  people  that  you  have  mentioned, 
Mr.  Roderick,  for  instance,  Mr.  Balch,  the  director  of 
music,  don’t  you  know  for  a  fact  that  he  has  appeared  on 
KTSM?  A.  As  a  director  of  his  group,  a  program  of  his 
singing  organization,  which  is  comparatively  new, 
127  I  would  sav  within  the  last  two  or  not  more  than 
three  months. 

Q.  Don’t  you  know  as  a  fact  that  the  Texans  Chorus  has 
appeared  on  KTSM  ?  A.  They  have. 

Q.  Don’t  you  know  as  a  fact  that  Walter  Davis  has  ap¬ 
peared  on  KTSM?  A.  No,  I  don’t. 

Q.  Now,  as  to  some  of  these  individuals  in  El  Paso  that 
you  have  spoken  to,  don’t  you  know  that  Mr.  E.  0.  Krohn 
whom  you  have  mentioned,  president  of  the  Kiwanis,  has 
appeared  on  KTSM?  A.  No,  I  don’t. 

Q.  Don’t  you  know  that  he  is  a  present  advertiser  on  the 
station?  A.  No,  I  didn’t  know  that. 

Q.  Don’t  you  know  as  a  matter  of  fact  that  Mr.  McIn¬ 
tyre,  whom  you  mentioned,  the  school  director,  has  ap¬ 
peared  on  KTSM?  A.  No. 

Q.  Don’t  vou  know  that  Mrs.  Templine  has  been  on 
KTSM?  A.' I  do  not. 

Q.  Don’t  you  know  as  a  fact  that  Mrs.  Walter  J.  Hooten, 
whom  you  mentioned,  has  been  on  KTSM?  A.  I  don’t  get 
the  name. 

Q.  Hooten.  A.  I  have  never  heard  of  her  being. 

Q.  Don’t  you  know  that  the  programs  of  the  Parent- 
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Teachers’  Association,  with  which  Mrs.  Hooten  is 

128  associated,  were  broadcast  over  a  period  of  four 
months  on  KTSM  during  the  past  year?  A.  I 

haven’t  heard  any  of  the  programs. 

Q.  Aren’t  you  interested  in  that  class  of  program?  A. 

I  think  it  is  a  very  fine  thing. 

Q.  Don’t  you  know  as  a  fact  that  Dr.  Cunningham,  whom 
you  have  mentioned,  has  appeared  on  KTSM?  A.  I  be¬ 
lieve  he  sang  there  with  a  quartet  one  time;  I  am  not  sure; 
it  has  been  some  time  ago. 

Q.  Don’t  you  know  that  Dr.  Gamble,  whom  you  have 
mentioned,  has  been  on  KTSM?  A.  No,  I  didn’t  know  that. 

Q.  Did  you  know  that  Dr.  Miller,  whom  you  mentioned, 
has  been  on  KTSM?  A.  No,  I  didn’t. 

Q.  Don’t  you  listen  to  programs  which  would  incorpo¬ 
rate  lectures  or  musical  pieces  by  these  individuals  that 
you  mentioned?  A.  I  do,  but  if  they  come  few  and  far  be¬ 
tween  I  couldn’t  be  expected  to. 

Q.  Don’t  you  know  when  they  are  going  to  perform,  or 
when  these  programs  are  going  to  be  put  on?  A.  It  isn’t 
always  convenient  to  tune  in  and  listen. 

Q.  Do  you  have  any  way  of  informing  yourself  as  to 
when  these  broadcasts  are  going  to  take  place?  A.  Only 
through  the  press. 

Q.  What  press?  A.  The  press  of  the  community. 

Q.  And  specifically  what  do  you  mean  by  the 

129  press?  A.  Well,  I  mean  the  newspapers. 

Q.  What  newspapers?  A.  Well,  the  El  Paso 
Times  and  the  El  Paso  Herald-Post. 

Q.  Do  you  give  them  notices?  A.  W7e  certainly  do,  very 
liberal. 

Q.  Do  you  list  their  programs?  A.  We  don’t  list  their 
programs. 

Q.  Do  you  ask  them  to  furnish  you  with  listings  of  their 
programs?  A.  No. 

Q.  Do  you  ask  them  to  furnish  you  with  notices  of  any 
of  these  particular  performances  to  which  you  might  give 
publicity?  A.  I  think  our  news  department  has  worked 
with  the  management  of  the  station.  I  don’t  believe  that 
any  publicity  of  any  program  of  community  interest  has 
ever  been  denied  publicity  in  my  newspaper. 
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Q.  Why  don’t  you  list  the  station’s  programs?  A.  Well, 
they  are — 

Q.  (Interposing)  Don’t  you  think  that  the  community 
would  be  interested  in  knowing  what  is  being  broadcast 
through  your  medium?  A.  If  you  list  the  programs  you 
have  to  list  them  all,  and  there  are  a  lot  of  them  I  don’t 
think  the  community  is  particularly  interested  in  listen¬ 
ing  to ;  no,  sir. 

Q.  Do  you  base  that  on  your  own  judgment  now? 

Mr.  Cunningham:  I  do  not  think  the  question 

130  which  Mr.  Scharfeld  asked  was  answered,  which 
■was  w’hy  isn’t  a  particular  thing  done,  and  he  got 

off  on  something  else.  Why  doesn’t  the  newspaper  list 
the  programs  I  think  was  the  question. 

The  Examiner:  I  understood  that  he  answered  it  by 
saying  that  he  didn’t  think  all  the  programs  were  of  par¬ 
ticular  interest  was  the  reason. 

By  Mr.  Scharfeld: 

Q.  Do  you  mean  of  interest  to  you?  A.  No;  I  mean  of 
interest  to  the  general  public,  judging  from — 

Q.  (Interposing)  What  kind  of  programs  do  you  mean 
are  not  of  interest  to  the  general  public?  A.  Well,  a  series 
of  phonograph  records  running  practically  all  day. 

Q.  Now,  just  a  minute  when  you  say  a  series  of  phono¬ 
graph  records  all  day.  Do  you  listen  all  day?  A.  Not 
every  day,  no,  sir. 

Q.  How  do  you  know  whether  they  are  phonograph  rec¬ 
ords  or  transcriptions  of  live  talent?  A.  How  do  I  know? 

Q.  Yes.  A.  Well,  it  is  customary  to  state  they  are  re¬ 
cordings,  and  it  is  also  customary  to  state — I  believe  it  is  a 
requirement — that  this  is  a  transcription.  And  I  believe  I 
know  all  the  live  talent  that  would  appear  without  being 
introduced  to  them. 

Q.  And  you  are  expressing  disapproval  then  of 

131  phonograph  records?  A.  As  a  steady  diet,  yes. 

Q.  By  a  steady  diet  what  do  you  mean?  A.  I  mean 
50  per  cent  of  the  time  on  the  air  devoted  to  phonograph 
records. 

Q.  And  when  you  say  phonograph  records,  do  you  mean 
to  include  transcriptions?  A.  No;  I  mean  phonograph 
records. 
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Q.  Does  your  proposal  include  the  use  of  phonograph 
records?  A.  To  some  extent. 

Q.  To  what  extent?  A.  Nothing  like  that. 

Q.  I  beg  your  pardon?  A.  Nothing  like  that. 

Q.  That  isn’t  an  answer  to  my  question.  You  are  mak¬ 
ing  a  proposal  before  the  Commission.  What  is  your  pro¬ 
posal?  A.  Well,  my  proposal  is  to  use — 

Q.  (Interposing)  Now,  as  to  phonograph  records, — 

Mr.  Hanley :  Let  the  witness  answer  the  question. 
What  is  your  proposal?  That  is  the  question. 

Mr.  Scharfeld:  I  want  an  answer  to  my  question.  I 
want  him  to  answer  my  question. 

Mr.  Hanley:  All  right. 

A.  I  will  use  as  few  phonograph  records  as  possible. 

By  Mr.  Scharfeld: 

Q.  How  much  is  that,  exactly?  A.  That  would  be  rather 
hard  to  estimate ;  maybe  10  or  15  per  cent. 

132  Q.  Ten  or  fifteen  per  cent  out  of  the  day,  is  that 
correct?  A.  All  right. 

Q.  How  many  hours  do  you  propose  to  operate  a  day? 
A.  Sixteen  hours. 

Q.  Which  would  be  how  much  in  your  estimation?  Can 
you  figure  that  out  mathematically?  A.  You  mean  of  the 
percentage  of  the  total  hours? 

Q.  Exactly,  the  hours,  yes.  You  said  that  you  proposed 
to  operate  16  hours  and  about  15  per  cent  of  that  would 
be  recorded  programs.  A.  I  would  say  possibly  an  hour 
and  a  half  or  two  hours. 

Q.  Now,  when  you  made  up  your  tentative  daily  pro¬ 
gram  schedule  did  you  have  that  in  mind,  that  you  would 
operate  recorded  programs  around  one  and  a  half  or  two 
hours  a  day?  A.  As  I  stated,  I  would  expect  to  use  as 
few  of  them  as  possible. 

Q.  Answer  my  question.  When  you  made  up  your  ten¬ 
tative  daily  program  schedule,  which  has  been  admitted  as 
an  exhibit  here,  did  you  have  in  mind  the  use  of  recorded 
programs  to  the  extent  that  you  have  just  mentioned?  A. 
No,  I  didn’t  plan  to  use  as  many,  as  much  as  10  or  15  per 
cent. 

Q.  You  didn’t?  A.  No. 
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Q.  You  didn’t  think  you  would  use  that  much?  A.  No. 

Q.  Now,  this  tentative  program  schedule  takes  up 

133  what  you  would  say  would  be  a  typical  day’s  pro¬ 
gram  over  your  station?  A.  I  think  that  is  an  esti¬ 
mate. 

Q.  And  running  from  7  o’clock  until  10:30?  A.  Yes. 

Q.  I  wonder  if  you  could  take  your  exhibit  and  mark  on 
that  the  portions  of  the  recorded  music  or  recorded  selec¬ 
tions?  Just  put  a  line  by  each  one  of  those  with  a  pencil. 
A.  All  right.  (Witness  complies) 

Q.  Now,  can  you  state  from  those  that  you  have  marked 
just  how  much  time  would  be  devoted  to  recorded  pro¬ 
grams?  A.  Let  us  see. 

Q.  Isn’t  that  a  recorded  program  (indicating)?  A.  It 
probably  would  be. 

Q.  Isn’t  that  a  recorded  program?  A.  It  probably 
would  be. 

Q.  Won’t  you  mark  them?  A.  All  right.  (Witness 
complies) 

Q.  Both  of  them.  A.  No;  you  are  distinguishing  be¬ 
tween  transcriptions  and  recordings,  or  you  were  a  few 
minutes  ago,  and  now  you  are  asking  me  about  records  or 
recordings. 

Q.  Let  us  get  the  records  then  first.  A.  That  is  what 
you  asked  for.  Do  you  want  me  to  figure  out  the  time 
here  ? 

Q.  Yes.  A.  Two  hours  and  five  minutes. 

134  Q.  Let  me  see  those  that  you  have  marked. 
Haven’t  you  omitted  this  and  this  (indicating)?  A. 

That  is  45  minutes. 

Q.  Did  you  include  that  (indicating)?  A.  There  it  is 
(indicating). 

Q.  I  didn ’t  see  it  marked.  That  is  why  I  asked  you.  A. 
I  also  included  that  and  that  (indicating). 

Q.  That  would  be  half  an  hour  apiece?  A.  No,  I  haven’t 
added  them  in  there.  You  add  them  and  see  if  you  do  not 
get  the  same  thing. 

(Discussion  off  the  record.) 

Q.  Mr.  Roderick,  will  you  state  now  what  your  revised 
computation  shows  the  amount  to  be  of  recorded  programs 
on  your  proposed  or  tentative  schedule?  A.  Yes;  three 
hours  flat. 
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Q.  And  now  can  you  state  according  to  that  same  tenta¬ 
tive  daily  schedule  the  amount  of  transcribed  programs'? 

A.  Two  hours  and  fifteen  minutes.  They  are  marked  “x”. 

(Discussion  off  the  record.) 

Q.  Will  you  state  now  for  the  record  the  amount  of  time 
proposed  in  your  tentative  schedule  for  transcribed  pro¬ 
grams?  A.  Two  hours  and  forty-five  minutes  is  specified. 

The  Examiner:  Any  thing  further? 

Mr.  Scharfeld:  Yes. 

135  By  Mr.  Scharfeld: 

Q.  Did  I  understand  you  to  testify  previously,  Mr.  Rod¬ 
erick  that  there  was  enough  live  talent  in  El  Paso  to  build 
a  full  day’s  program?  A.  Very  close  to  it. 

Q.  Then  why  do  you  propose  according  to  your  tenta¬ 
tive  schedule  to  devote  about  six  hours  a  day  to  recorded 
programs?  A.  Well,  it  is  an  interesting  variety.  It  may 
be  a  good  idea  to  have  some  good  transcribed  programs. 

Q.  Have  you  made  any  arrangements  with  any  of  the 
transcriptions  companies  for  the  use  of  their  transcrip¬ 
tions?  A.  I  have  not. 

Q.  Do  you  know  if  any  of  the  recognized  transcription 
concerns’  libraries  would  be  available  to  you?  A.  I  have 
been  offered  two  of  them,  and  I  can’t  tell  you  the  names  of 
them. 

Q.  You  indicated  also,  I  believe,  that  you  might  have 
a  staff  orchestra  ?  A.  That  is  right. 

Q.  And  what  would  that  comprise?  A.  That  orchestra 
would  probably  be  a  piano,  cello  viola,  violin,  or  possibly 
two  violins,  a  flute  and  clarinet,  about  six  or  seven  people. 

It  would  be  available  for  accompaniments  also  as  well  as 
concerts. 

Q.  And  would  they  be  employed  on  a  full  time  basis?  A. 

No,  sir. 

Q.  Do  you  know  what  the  union  scale  is  for  mu  si- 

136  cians?  A.  The  union  scale  varies  so  much  that  I 
couldn ’t  quote  the  rates.  It  depends  entirely  on  how 

many  performances  they  are  engaged  for  and  for  how  long, 
how  much  time  on  an  hourly  basis,  and  how  many  people 
and  how  frequently. 

Q.  Have  vou  received  anv  information  from  vour  in- 
quiries  at  the  Union  as  to  the  union  scale  for  such  a  staff 
orchestra  as  you  propose?  A.  Yes. 
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Q.  What  is  the  scale?  A.  P’or  an  hour  or  an  hour  and  a 
half  daily  six  or  seven  people  can  be  secured  for  around  $80 
to  $90  a  week,  a  two-hour  program. 

Q.  And  do  you  know  if  that  is  a  half  hour  rate  or  an 
hourly  rate,  or  on  what  basis  it  is  determined?  A.  I  don’t 
have  any  idea.  Furthermore,  the  musicians’  union  makes 
contracts  with  employers  and  their  rate  card  is  not  always 
regarded. 

Q.  How  much  time  would  you  use  such  a  staff  orchestra 
per  week?  A.  I  would  like  to  use  it  12  hours  a  week. 

Q.  Does  that  mean  that  your  rate  for  the  staff  orchestra 
would  be  about  $2  per  person  per  day  for  two  hours  em¬ 
ployment?  A.  Possibly  two  and  a  half,  something  like  that. 

Q.  Don’t  you  know  that  the  regular  union  rate  for  musi¬ 
cians  is  $2.50  for  half  on  hour?  A.  No,  sir,  I  don’t  know 
that.  I  know  the  rate  for  three  hours  is  $5  per  man. 

Q.  Have  you  made  any  arrangements  to  that  effect 

137  with  the  union  ?  A.  I  have  been  quoted  on  an  orches¬ 
tra  such  as  I  would  like  to  have. 

Q.  Now,  some  of  these  advertisers,  or  rather  business 
men  that  you  state  you  had  discussed  the  matter  of  the 
establishment  of  a  station  in  El  Paso  with,  don’t  you  know 
for  a  fact  Mr.  A.  B.  Pole,  whom  you  mentioned,  advertises 
on  KTSM?  A.  Yes. 

Q.  Don’t  you  know  that  Mr.  R.  K.  Folk  whom  you  men¬ 
tioned  advertises  on  KTSM?  A.  Yes,  he  is  in  a  group  of 
Chevrolet  dealers  in  the  past  few  weeks,  or  one  week,  I  be¬ 
lieve. 

Q.  Don’t  you  know  for  a  fact  Mr.  Robert  Goff,  whom  you 
mentioned,  has  advertised  on  KTSM?  A.  No,  I  don’t. 

Q.  Don’t  you  know  for  a  fact  that  he  is  a  sponsor  of  the 
Chevrolet  program  on  that  station?  A.  That  whom  is?  He 
doesn’t  sell  Chevrolets. 

Q.  I  meant  Plymouth  and  De  Soto.  Would  you  correct 
that,  please.  A.  No,  I  didn’t  know  that. 

Q.  Don’t  you  know  for  a  fact  that  Mr.  E.  H.  Todd  has 
advertised  on  KTSM,  the  Standard  Oil?  A.  The  Standard 
Oil  Company?  Yes.  I  think  they  have  a  program,  or  did 
have.  They  would  like  to  buy  the  Times  Signals,  but  they 
are  already  taken. 

Q.  And  don’t  you  know  for  a  fact  that  they  are  on 

138  the  air  now?  A.  No,  sir. 

Q.  Don’t  you  know  for  a  fact  that  Mr.  L.  Shutes, 
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whom  you  have  mentioned,  advertises  now  on  KTSM?  A. 
No,  I  didn’t  know  that. 

Q.  Now,  on  the  solicitation  of  advertising  is  it  your  in¬ 
tention  to  solicit  those  that  are  now  advertising  on  KTSM 
or  sponsoring  programs  on  that  station?  A.  I  would  ex¬ 
pect  first  to  solicit  those  who  are  not  on  KTSM.  It  is  not 
my  intention  to  do  any  damage  to  KTSM.  There  is  plenty 
of  business. 

Q.  But  it  is  your  intention  to  solicit  such  advertising,  or 
do  you  intend  to  avoid  anybody  that  is  using  KTSM  as  a 
potential  sponsor?  A.  No,  I  wouldn’t  say  that  I  would 
avoid  anyone.  It  naturally  would  be  a  competitive  proposi¬ 
tion.  If  they  preferred  one  station  to  another  they  would 
probably  buy  it. 

Q.  Isn’t  it  your  intention  to  establish  the  proposed  sta¬ 
tion  on  a  competitive  basis  with  KTSM?  A.  Yes. 

Q.  Does  that  also  hold  true  with  respect  to  talent  and 
program  material?  A.  On  a  competitive  basis? 

Q.  Yes.  You  intend  to  employ  and  use  talent  that  is 
being  used  over  KTSM.  A.  I  am  not  aware  of  any  talent 
being  used  regularly  over  KTSM  with  the  exception  of  one 
or  two  programs. 

Q.  How  about  these  various  organizations  that  are 
139  broadcasting  over  KTSM?  A.  Are  they  broadcast¬ 
ing  regularlv  over  KTSM? 

Q.  I  am  afraid  I  can’t  answer  your  question  for  the  rec¬ 
ord.  Assume  that  the  Texans  Chorus  is  broadcasting  over 
KTSM,  one  of  those  that  you  mentioned,  would  you  propose 
to  broadcast  performances  of  that  group?  A.  Yes,  sir;  I 
see  no  reason  why  not.  It  is  an  organization  that  would 
stand  an  appearance  more  than  once  a  week,  and  it  has  only 
been  on  the  air  for  about  three  months.  It  has  been  or¬ 
ganized  for  a  couple  of  years,  but  never  has  been  used  very 
regularly  until  a  couple  of  months  ago. 

Mr.  Cunningham:  Could  I  interrupt,  Mr.  Scharfeld?  I 
wonder  if  in  the  interest  of  economy  of  time  I  might  make 
a  suggestion  that  counsel  ask  the  witness  if  he  proposes  to 
compete  with  the  existing  station  in  all  respects,  advertis¬ 
ing  and  in  every  other  way,  and  if  his  answer  is  yes  or  if 
his  answer  is  no  we  might  save  some  time. 

The  Witness:  Well,  the  answer  is  yes. 
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By  Mr.  Scharfeld : 

Q.  Have  you  made  any  determination  as  to  the  expected 
operating  costs  of  the  station?  A.  I  have  estimated  the 
operating  costs  at  the  beginning. 

Q.  What  are  your  estimates  in  that  regard  and  on  what 
do  you  base  them,  and  how  did  you  obtain  the  information? 
A.  First,  I  based  it  on  the  anticipated  payroll,  and  then  the 
other  overhead  expenses. 

140  Q.  Let  us  have  first  what  your  anticipated  operat¬ 
ing  costs  are.  A.  I  would  say  the  minimum  operat¬ 
ing  cost  would  be  from  $1,500  to  $1,600  monthly. 

Q.  Now,  on  what  do  you  base  those  costs?  A.  It  is  based 
on  the  payroll. 

Q.  How  much?  A.  I  would  sav  $1,000  a  month. 

Q.  What  else?  A.  There  are  other  items  of  overhead, 
such  as  there  would  be  no  rent,  as  I  pointed  out  this  morn¬ 
ing,  but  we  would  have  to  pay  a  fee  for  the  privilege  of 
broadcasting  musical  numbers  and  such  articles  as  main¬ 
tenance  items  such  as — 

Q.  (Interposing)  What  are  these  things?  I  don’t  know 
exactly  what  you  refer  to.  A.  I  can’t  give  you  an  itemized 
statement  of  the  expense  of  the  operation. 

Q.  Haven’t  you  made  an  inspection  as  to  the  expected 
cost  of  operating?  You  are  not  going  into  this  thing  blindly, 
are  you?  A.  No,  I  am  not  going  into  it  blindly. 

Q.  All  right;  what  is  your  estimate  as  to  the  expected 
cost?  A.  I  have  estimated  it  from  a  number  of  stations  of 
similar  size,  have  seen  their  operating  statements  and  had 
access  to  them. 

Q.  Let  us  hear  what  those  estimates  are.  A.  I  have  found 
out  quite  a  lot  discussing  those  things  with  Mr. 

141  Wyler  of  KTSM  as  to  their  maintenance  and  operat¬ 
ing  cost  over  a  period  of  years. 

Q.  What  do  you  expect  your  operating  costs  to  be?  Let 
us  break  that  down  now. 

Mr.  Hanley:  That  is  objected  to  as  having  already  been 
asked  and  answered. 

The  Examiner:  As  I  understand,  he  wants  an  itemized 
statement  of  the  expected  operating  costs.  Is  that  it,  Mr. 
Scharfeld? 

Mr.  Scharfeld:  That  is  correct. 
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A.  The  principal  item,  as  you  know,  is  payroll,  which 
probably  amounts  to  two-thirds  of  it. 

The  Examiner :  Tell  him  how  you  arrive  at  it.  You  are 
on  cross-examination  now.  Let  us  get  through  with  this 
thing. 

The  Witness :  Do  you  want  an  itemized  list  of  employees  ? 
By  Mr.  Scharfeld: 

Q.  No;  you  have  just  stated  $1,000  for  payroll.  I  am 
accepting  that.  Let  us  know  what  other  items  you  have 
included.  A.  Well,  there  is  a  provision  for  supplies  and 
stationery. 

Q.  I  know,  but  you  specify  how  much  on  these  things. 
That  is  all  I  want  to  know.  I  do  not  want  to  make  a  card. 
You  can  write  it  down  here  if  that  is  going  to  be  easier  for 
you.  A.  All  right.  (Witness  does  so.) 

Mr.  Scharfeld:  Mr.  Burges,  I  want  Mr.  Roderick  to  put 
in  this  testimony. 

142  Mr.  Burges :  Yes ;  I  haven’t  any  idea  of  testifying. 
I  never  do,  in  fact  have  not  in  40  years. 

The  Witness:  Here  you  are,  Mr.  Scharfeld  (indicating). 

By  Mr.  Scharfeld: 

Q.  Will  you  state  that  for  the  record?  A.  All  right.  I 
will  estimate  payroll,  which  is  agreeable  to  you,  at  $1,000. 

Q.  It  is  not  agreeable  to  me.  I  don’t  care  what  you  esti¬ 
mate  it  at.  A.  I  know,  but  you  are  satisfied  so  far. 

Q.  No,  I  am  not  satisfied  with  anything.  I  want  your 
testimony  as  to  what  you  propose.  A.  All  right.  $100  for 
music  broadcasting  privileges,  which  may  be  more  than  that. 

Repairs  and  maintenance,  $75. 

And  remote  control  lines,  $65. 

Stationery,  stamps  and  office  supplies,  $50. 

Q.  How  much?  A.  $50.  Telephone  and  telegraph,  $40. 

Power,  $100. 

Miscellaneous,  $170. 

Q.  You  stated  the  amount  of  $100  for  music  privileges. 
What  do  you  mean  by  that?  A.  This  Warner  Brothers  and 
ASCAP  and  so  forth,  or  one  of  them. 

Q.  Have  you  made  inquiries  as  to  the  cost  of  a  license  fee 
for  either  or  both  of  those?  A.  No;  I  have  figures  on  other 
stations.  I  believe  that  may  be  low. 
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143  Q.  Do  you  know  what  KTSM  pays  one  copyright 
organization  known  as  the  American  Society  of  Com¬ 
posers,  Authors  and  Publishers?  A.  I  think  they  pay  about 
$2,000  a  year. 

Q.  That  -would  be  considerably  above  your  own  estimate 
then,  wouldn’t  it,  for  the  ASCAP  rights  alone?  A.  Yes; 
but  I  understand  that  there  have  been  numerous  changes 
made  and  contemplated,  and  on  a  per  piece  basis  is  under 
advisement  at  the  present  time. 

Q.  That  has  been  talked  about  for  10  years  I  think.  Do 
you  know  how  much  the  Warner  Brothers’  license  fee  would 
be?  A.  No,  I  don’t. 

Q.  Have  you  made  any  provision  here  for  transcription 
libraries?  A.  No.  Part  of  that  would  be  taken  care  of  in 
the  original  investment,  the  first  year  I  would  say  possibly. 

Q.  Don’t  you  know  that  there  is  a  monthly  or  yearly 
charge  for  your  transcription  service?  A.  That  is  right. 

Q.  Do  you  know  how  much  that  would  be?  A.  No;  I  pre¬ 
sume  it  varies  depending  upon  the  service  rendered. 

Q.  Have  you  made  any  inquiries  as  to  the  cost?  A.  No, 
I  haven’t  gone  that  far  into  it  as  getting  quotations  on  it. 

Q.  Have  you  included  any  item  for  transmitter 

144  expense?  A.  Only — 

Q.  (Interposing)  Worn  out  tubes  and  things  of 
that  sort?  A.  Not  unless  it  would  be  covered  by  this  main¬ 
tenance  item  I  have  here.  It  may  be  adequate. 

Q.  Where  did  you  receive  that  figure,  or  how  do  you  esti¬ 
mate,  how  do  you  arrive  at  the  figure  that  you  gave  for 
maintenance.  A.  Just  arbitrarily  put  it  down. 

Q.  You  didn’t  make  any  inquiries  as  to  what  the  expected 
cost  of  that  vrould  be,  did  you?  A.  I  shouldn’t  think  there 
would  be  much  the  first  year. 

Q.  How  did  you  arrive  at  this  $170  miscellaneous?  Is 
that  just  the  difference  between  the  items  that  you  set 
down  and  the  $1,500  or  $1,600  total  estimate?  A.  That  is 
right.  And  if  the  entire  budget  exceeds  that  amount  I  am 
quite  willing  to  proceed  on  that  basis. 

Q.  In  setting  up  your  payroll  do  you  include  sales  com¬ 
missions?  A.  I  didn’t  include  sales  commissions  in  this 
budget. 

Q.  How  much  do  you  expect  that  that  will  amount  to? 
A.  It  will  amount  to  very  little  since  customers  have  volun- 
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tarily  asked  for  time  on  the  station  if  and  when  it  is  in 
operation. 

Q.  Aren’t  you  going  to  have  advertising  salesmen?  A. 
Yes. 

Q.  Aren’t  you  going  to  pay  them  a  commission? 

145  A.  That  is  right. 

Q.  How  much  do  you  expect  that  that  is  going  to 
average?  A.  It  will  depend  entirely  on  the  amount  of  busi¬ 
ness  produced.  It  will  all  be  in  excess  of  business  already 
secured  for  the  station. 

Q.  You  say  you  have  already  secured  business?  A.  Yes, 
sir. 

Q.  Which  you  have  contracts  for?  A.  I  don’t  have  con¬ 
tracts.  I  don’t  need  them.  I  have  commitments,  some  in 
writing,  and  some  verbally. 

Q.  What  kind  of  commitments  are  you  referring  to  now? 
A.  A  statement  of  an  advertiser  that  I  will  spend  so  much 
money  per  month  on  your  station  if  and  when  it  is  in  oper¬ 
ation. 

Q.  In  discussing  the  matter  with  advertisers,  did  you  in¬ 
dicate  to  them  what  your  proposed  rate  would  be?  A.  Only 
that  it  would  be  equitable  in  line  with  a  station  offering 
similar  service. 

Q.  Did  they  agree  to  pay  for  talent,  or  do  you  pay  for 
the  talent?  A.  I  would  naturally  have  to  pay  for  talent  if 
there  is  any  expense  connected  with  the  talent. 

Q.  Who  is  going  to  pay  for  the  talent  on  commercial  pro¬ 
grams?  A.  The  advertiser. 

Q.  And  when  they  indicated  to  you  the  amount  to  be 
spent  did  they  include  the  amount  to  be  spent  for 

146  talent  or  only  for  advertising?  A.  Only  for  advertis¬ 
ing. 

Q.  These  parties  from  whom  you  say  you  have  commit¬ 
ments,  are  they  advertisers  on  KTSM  at  the  present  time? 
A.  Some  of  them  are  and  some  of  them  are  not.  And  they 
were  asked  specifically  if  the  appropriation  for  this  pro¬ 
posed  station  would  be  in  addition  to  that  now  being  spent 
over  KTSM,  and  I  thought  that  was  a  good  important  point. 

Q.  How  many  parties  have  you  included  in  your  list  that 
you  say  you  discussed  the  question  of  advertising  with?  A. 
I  mentioned  this  morning  that  I  had  written  to  51  adver¬ 
tisers  and  asked  them  several  questions,  if  possible  to  name 
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a  definite  amount  that  would  be  available  in  addition  to  what 
they  are  now  spending  for  radio  broadcasting. 

Q.  Will  you  state  now  exactly  who  these  various  business 
people  were?  A.  You  mean  those  who  have  definitely 
agreed  to  a  specific  amount,  or  those  -who  have  promised 
additional  business? 

Q.  That  is  right,  those  that  you  say  have  said  that  they 
would  give  you  so  much  advertising.  A.  I  have  got  a  list 
of  them.  The  following  accounts  have  indicated  an  amount 
that  would  be  available. 

Q.  Did  you  talk  to  these  people  yourself?  A.  I  talked  to 
them  myself,  and  in  some  cases  have  letters  from  them. 

Q.  Well,  those  that  you  have  spoken  to.  A.  Did 

147  you  ask  me  a  question? 

Q.  Yes.  A.  WTiat  was  it? 

Mr.  Scharfeld :  I  believe  the  reporter  will  read  it. 

(The  pending  question  was  thereupon  read  by  the  re¬ 
porter.) 

The  Witness :  All  right.  R.  T.  Hoover  &  Company,  Knox 
Hotel,  Goff  Motor  Company — 

Q.  (Interposing)  I  beg  your  pardon.  I  didn’t  hear  that. 
A.  Goff  Motor  Company,  Mitchell  Brewing  Company, 
Knickerbocker  Club,  Purity  Baking  Company,  Standard 
Oil  Company,  El  Paso  National  Bank,  White  House,  Sheldon 
Jewelry  Company,  Sergent-Folk  Motor  Company,  Mr.  A. 
L.  Miller,  El  Paso  Piano  Company,  Warner  Drug  Com¬ 
pany,  Citizens  Finance  Company,  Car  Parts  Depot,  the 
Kellogg  Company.  Those  accounts  should  be  17,  having 
indicated  an  amount  which  they  say  is  over  and  above  the 
amount  they  now  have  appropriated  for  radio  broadcasting, 
which  would  be  available  to  a  new  station. 

There  are  21  other  accounts  who  say  they  will  use  the 
station  and  appropriate  additional  funds,  and  are  now 
spending  upon  radio  broadcasting,  to  patronize  a  new  sta¬ 
tion,  which  would  not  take  any  revenue  away  from  KTSM. 

That  is  38  who  definitely  said  “Yes”,  out  of  the  51  I 
wrote. 

Q.  What  are  those  ?  A.  What  are  those  ? 

148  Q.  Yes.  A.  The  Abe  Mathias  &  Company,  Poe 
Motor  Company,  Williams  &  Donohue,  R.  E.  McKee, 

Borden  Company,  American  Furniture  Company,  Feder 
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Jewelry  Company,  Tri-State  Motor  Company,  Lone  Star 
Motor  Company,  Hazel  Barner,  Carl  Dunbar,  Hilton  Hotel, 
Hixon  Jewelry  Company,  Popular  Dry  Goods  Company, 
First  Baptist  Church,  Del  Norte  Drug  Company,  Hilton 
Drug  Company,  Price’s  Dairy,  Hodge  Finance  Company, 
Gunning  &  Casteel  Drug  Company,  Stone  Motor  Company, 
Consumers  Ice  &  Fuel  Company,  E.  M.  Gleim  &  Company, 
Chevrolet  Motor  Company,  Romney  Motor  Company.  That 
gets  about  the  list. 

Q.  Mr.  Roderick,  is  it  true  that  all  of  those  petential 
advertisers  that  you  have  just  mentioned  now  are  broadcast¬ 
ing  over  KTSM?  A.  No,  it  is  not  true. 

Q.  Can  you  name  any  that  are  not?  A.  Yes,  I  can  name 
a  number  of  them  that  are  not. 

Q.  Will  you  name  them?  A.  Well,  I  can  only  look  at 
their  own  letters.  I  asked  that  question  in  mine.  Of  course, 
if  you  mean  accounts — you  said  that  are  now  using  KTSM  ? 

Q.  Well,  let  us  have  it  of  those  that  are  now  using  it  or 
those  that  have  used  it.  A.  Well,  I  imagine  at  some  time 
or  other  all  these  accounts  have  had  a  program  over  the  past 
five  or  six  years,  but  they  are  not  using  time  now. 

Q.  Let  us  take  it  in  the  past  year.  A.  Some  of  them  are 
using  a  small  amount.  Take  the  Hodge  Finance 
149  Finance  Company,  he  says  he  is  using  a  small  amount. 

Q.  That  is  not  the  question.  A.  Now  using  time? 

Q.  I  have  asked  you  what  ones  in  that  list  are  not  using 
time.  A.  All  right;  not  using  it. 

Hazel  Barner  states  she  is  not  using  it. 

Q.  Who?  A.  Hazel  Barner,  a  candy  manufacturer;  and 
the  First  Baptist  Church. 

Q.  Would  that  be  a  commercial  account?  A.  Yes,  it 
would ;  E.  M.  Gleim  &  Company,  the  Kellogg  Company,  A. 
Mathias  &  Company,  Williams  &  Donohue  state  that  they 
have  not  used  it  this  year. 

Q.  I  beg  your  pardon?  A.  They  state  that  they  have 
not  used  it  this  year.  There  are  some  of  these  who  do  not 
state.  I  have  not  heard  them,  so  I  would  not  make  them 
positive  as  to  them.  There  was  the  Hodge  Motor 
Company,  Purity  Baking  Company,  Hilton  Hotel,  L.  A. 
Miller,  Hixon  Jewelry  Company,  ‘WLiite  House,  El  Paso 
Piano  Company,  Warner  Drug  Company,  the  Knox  Hotel, 
as  distinguished  from  the  Knox  Hotel  Coffee  Shop;  R.  T. 
Hoover  and  Company — 
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The  Examiner  (Interposing):  Gentlemen,  it  seems  to 
me  if  you  are  going  to  testify  into  the  record  the  contents 
of  these  letters  that  the  letters  would  be  the  best  evidence. 
Mr.  Scharfeld:  No,  I  do  not  think  I  want  the  letters, 

150  because  they  contain  probably  a  lot  of  other  material. 
I  am  just  trying  to  get  what  his  conversations  have 

been  with  the  parties  he  has  contacted  here,  or  the  names. 

The  Witness :  I  would  be  glad  to  read  the  letter  I  wrote 
if  you  would  like  to  have  it. 

Mr.  Hanley:  We  are  very  willing  to  offer  the  letter  that 
was  written  and  all  responses  thereto  for  the  record  as  ex¬ 
hibits. 

151  Mr.  Scharfeld :  I  object  of  course  to  any  responses 
as  exhibits. 

By  Mr.  Scharfeld: 

Q.  You  have  a  list  in  the  record  here  of  the  parties  you 
say  you  have  contacted.  Now,  I  am  getting  those  that  you 
say  are  not  advertising  over  KTSM,  is  that  correct?  A. 
That  is  right. 

The  Examiner :  All  right ;  go  ahead. 

The  Witness :  All  right ;  the  Citizens  ’  Finance  Company. 
Mr.  Burges:  I  think  you  gave  that. 

The  Witness:  I  don’t  think  so,  not  on  this  list. 

Now,  those  are  the  ones  that  I  believe  are  not.  Many 
others  in  here  I  don’t  know  whether  they  are  advertisers  on 
KTSM  or  not.  They  didn’t  answer  the  question  in  the 
letter.  There  are  numerous  others  that  I  have  never  heard 
on  KTSM,  but  I  am  not  listing  any  of  those  that  I  believe  I 
don’t  know  of  or  believe  to  be  advertising.  Some  of  these 
state  that  time  is  not  available. 

By  Mr.  Scharfeld: 

Q.  Mr.  Roderick,  don’t  you  know  for  a  fact  that  the 
Gleim  Company  is  now  advertising  on  KTSM?  A.  No. 

Q.  You  don’t  know  that?  A.  No  sir. 

Q.  Don’t  you  know  for  a  fact  that  the  Mathias  Company 
is  advertising  now  on  KTSM?  A.  His  letter  doesn’t  indi¬ 
cate  that. 

Q.  I  am  asking  you  do  you  know.  A.  No,  I  don’t 

152  know.  Now,  I  just  asked  the  same  question  in  the 
same  letter;  I  don’t  know. 


TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM.  101 


Q.  Don’t  you  know  that  Williams  &  Donoghue  have  been 
broadcasting  within  the  past  few  months  of  KTSM?  A. 
They  said  not  since  1935  according  to  their  letter. 

Mr.  Hanley:  That  is  objected  to  and  I  move  to  strike  the 
answer  on  the  ground  the  witness  has  already  said  he  did 
not  know  in  any  event. 

The  Examiner:  Gentlemen,  I  do  not  see  any  reason  for 
taking  up  so  much  time  with  this  line  of  questioning  when 
it  is  a  matter  for  the  respondent  to  show  who  is  and  who  is 
not  advertising  on  their  station  in  that  list. 

Mr.  Scharfeld:  We  intend  to  show  that. 

The  Examiner :  He  has  already  stated  he  does  not  know 
as  of  his  own  knowledge  as  to  any  of  these  parties  whose 
names  he  has  given.  Therefore,  I  do  not  see  any  use  in  any 
further  cross-examination  on  that  subject. 

By  Mr.  Scharfeld: 

Q.  Did  you  represent  to  any  of  these  parties  that  your 
proposed  rates  would  be  lower  than  those  on  KTSM?  A. 
I  did  not. 

Q.  As  a  matter  of  fact,  isn’t  your  proposal  as  to  rates 
lower  than  those  on  KTSM?  A.  I  don’t  believe  it  is. 

Q.  Do  you  know  what  the  rates  are  on  KTSM?  A.  I 
have  a  rate  card  in  my  case  here. 

Q.  Can  you  take  that  rate  card  then  and  compare  it  with 
your  proposal,  and  state  whether  or  not  your  pro- 
153  posed  rates  would  be  lower  than  those  now  in  effect 
on  KTSM? 

The  Examiner:  Now,  gentlemen,  there  is  not  any  use  in 
going  into  all  of  that.  You  have  a  rate  card  and  it  can  be 
offered  here,  and  he  has  already  offered  his  in  evidence, 
and  the  cards  will  speak  for  themselves,  unless  there  is  a 
change  in  the  cards. 

By  Mr.  Scharfeld : 

Q.  Did  you  determine  your  rates  after  an  examination  of 
the  KTSM  rate  card?  A.  I  had  examined  the  KTSM  rate 
card  prior  to  making  a  tentative  schedule  of  rates,  yes,  sir. 

Q.  Did  you  tell  these  various  parties  that  you  contacted 
for  advertising  that  you  didn’t  want  to  take  such  advertis¬ 
ing  if  it  meant  taking  it  away  from  KTSM?  A.  I  told  them 
that  the  basis  of  protest  was  largely  on — 
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Q.  (Interposing)  I  want  to  know  what  you  told  them 
about  your  rates. 

Mr.  Hanley :  Let  the  witness  answer. 

The  Witness:  You  didn’t  ask  me  a  question  about  rates. 
Mr.  Scharfeld :  I  do  not  know  anything  about  a  protest.  I 
don’t  know  anything  about  a  protest.  I  want  to  know  about 
the  rate. 

Mr.  Hanley:  You  made  it.  You  ought  to  know. 

Mr.  Scharfeld:  I  do  not  know  anything  about  any  protest. 
Mr.  Hanley:  We  ask  that  the  witness  be  allowed  to 
answer.  A.  In  my  conversation  with  these  gentle- 

154  men,  these  prospective  advertisers,  I  asked  them  how 
much  money  would  be  available  in  addition  to  that 

now  being  spent  for  radio  broadcasting,  and  all  of  the  ac¬ 
counts  I  have  listed  have  definitely  stated  that  that  was 
an  additional  appropriation. 

By  Mr.  Scharfeld: 

Q.  Now,  in  selecting  these  various  people  whom  you 
solicited  for  proposed  advertising  didn’t  you  as  a  matter  of 
fact  list  those  who  were  advertisers  on  KTSM?  A.  No; 
I  solicited  those  who  had  expressed  an  interest  in  the  sta¬ 
tion  and  indicated  that  they  would  like  to  buy  time  on  it. 

Q.  Did  you  actually  select  those  who  were  putting  on 
programs  on  KTSM?  A.  I  did  not. 

Q.  Is  that  just  a  fortuitous  circumstance  that  it  happens 
to  be  the  same  ones  that  are  advertising  on  KTSM?  A. 
They  possibly  have  more  money  to  spend  for  advertising. 
They  are  the  ones  who  indicated  to  me  that  they  would  like 
to  buy  time. 

Q.  Didn’t  you  solicit  them  originally?  A.  No,  sir.  I 
made  no  solicitation  of  accounts. 

Q.  Do  you  mean  to  say  that  these  people  came  to  you  and 
said  that  they  wanted  to  be  able  to  sponsor  broadcasts  over 
a  new  station  and  increase  their  advertising  budgets?  A. 
That  was  in  reply  to  the  letter  of  solicitation  that  I  sent 
out  last  week. 

Q.  Then  you  did  originally  solicit  them,  didn’t 

155  you?  A.  Originally  solicit  them? 

Q.  Why,  certainly.  A.  What  do  you  mean  by  that? 
Q.  Didn’t  you  make  the  original  contact  with  them?  A. 
This  entire  list  mentioned  the  matter  to  me  in  person  and 
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indicated  an  interest.  I  have  made  no  calls  soliciting  ad¬ 
vertising. 

Q.  Didn’t  you  write  letters  to  them?  A.  I  wrote  letters 
to  them,  that  is  right. 

Q.  Whatever  they  said  was  in  response  to  that  letter, 
wasn’t  it?  A.  That  is  right. 

Q.  So  you  did  solicit  them  originally?  A.  What  do  you 
mean  “originally”? 

Q.  Before  they  contacted  you,  that  is  what  I  mean.  A. 
No ;  they  originally  solicited  me. 

Q.  Before  you  wrote  the  letter?  A.  That  is  right. 

Q.  Before  you  filed  the  application?  A.  No. 

Q.  You  mean  that  this  entire  group  came  to  you  before 
you  ever  wrote  a  letter?  Go  ahead  and  answer  the  ques¬ 
tion,  please.  A.  The  entire  group,  with  the  possible  ex¬ 
ception  of  very  few,  voluntarily  mentioned  the  matter  to  me 
first. 

Q.  How  did  you  happen  to  select  that  group  ?  A.  Because 
I  made  a  list.  When  somebody  indicated  an  interest  I  made 
a  list  of  them,  and  when  it  came  time  to  send  that 
156  letter  I  sent  it  to  all  of  them  on  that  list  and  no  more. 

There  were  thousands  and  hundreds  of  other  people 
other  than  that  list. 

Q.  Are  those  people  advertisers  in  your  paper?  A.  Most 
of  them. 

Q.  Did  you  offer  them  a  joint  rate  in  connection  with 
your  newspaper?  A.  I  did  not. 

Q.  Is  it  your  proposal  to  offer  a  joint  rate?  A.  Very 
definitely  no. 

Q.  What  is  your  local  agate  line  rate  in  your  newspaper? 
A.  Nationally  a  general  rate  of  8  cents  a  line,  10  cents  on 
Sundays. 

Q.  What  is  the  local  rate?  A.  The  local  rate  varies. 
There  is  no  one  local  rate.  It  is  a  local  rate  card.  It  is  an 
operating  scale  for  larger  usage  and  more  frequent  usage. 

Q.  What  is  the  rate  wdth  maximum  discounts,  and  also 
the  highest  rate?  A.  Well,  we  have  no  discounts. 

Q.  Then  let  us  mean  according  to  the  number  of  times 
on  a  year’s  contract,  for  instance,  the  lowest  rate  at  which 
they  can  contract  and  also  the  highest  rate,  which  would  be 
probably  for  one  time.  A.  The  open  local  rate  is  $1.25  an 
inch.  The  lowest  rate  is  55  cents  an  inch. 
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Q.  How  about  the  agate  line  rate!  A.  The  agate  line 
rate  would  figure  about  4  cents  a  line.  That  is  for 

157  50,000  inches,  700,000  lines  per  year  bulk. 

Q.  Is  that  the  maximum!  A.  That  is  the  maxi¬ 
mum.  We  have  two  accounts  using  that  amount. 

Q.  What  is  the  low?  A.  The  low? 

Q.  That  is  the  low.  Now,  what  would  be  the  highest  on 
a  contract  basis?  A.  I  think  the  rate  card — 

Q.  (Interposing)  What  is  your  open  rate?  A.  The  open 
rate  is  $1.25,  but  150  inches  a  year  bulk  contract  takes  the 
rate  of  $1.05, 1  believe. 

Q.  Could  you  give  me  that  in  agate  lines? 

Mr.  Hanley:  That  is  objected  to.  I  think  that  has  gone 
far  enough,  and  it  is  not  relevant  to  the  issues  in  this 
case, — 

The  Witness:  That  is  8  cents — 

Mr.  Hanley:  Hold  on.  Hold  on.  That  has  no  relevancy 
to  any  of  the  allegations  in  this  case. 

The  Examiner:  What  is  the  purpose  of  this  testimony? 

Mr.  Scharfeld:  We  are  going  to  put  on  testimony  here 
in  which  that  will  be  involved,  and  we  want  to  have  the  testi¬ 
mony  upon  it  from  Mr.  Roderick. 

Mr.  Hanley :  Let  them  put  on  their  own  testimony  to  sup¬ 
port  any  sort  of  allegation  they  wish,  and  then  it  can  be 
determined  whether  it  is  relevant. 

Mr.  Scharfeld:  The  best  testimony  as  to  whether  it  is 
relevant  or  not  is  from  Mr.  Roderick. 

158  Mr.  Hanley:  That  is  not  relevant  to  this  applica¬ 
tion. 

The  Examiner:  I  will  reserve  the  ruling  to  see  whether 
counsel  connects  it  up  or  not,  if  counsel  says  it  will  be. 

Mr.  Scharfeld:  That  is  the  only  purpose  of  it. 

(Discussion  off  the  record.) 

Mr.  Scharfeld:  Are  we  going  to  continue  now  until  a 
quarter  to  4?  Is  that  correct? 

The  Examiner :  Yes ;  go  right  along. 

By  Mr.  Scharfeld: 

Q.  Mr.  Roderick,  in  making  up  your  proposed  rate  card, 
which  you  have  marked  as  Exhibit  5,  what  station  rates 
in  Standard  Rate  and  Data  did  you  consider?  A.  I  con¬ 
sidered  a  number  of  100  watt  stations. 
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Q.  Which  ones?  A.  Well,  there  are  so  many  of  them 
in  there  I  couldn’t  give  you  the  call  letters. 

Q.  I  want  to  know  what  the  basis  for  this  proposal  is  of 
yours.  A.  The  basis  of  the  proposal  is  that  I  think  it  is  a 
fair  and  equitable  rate  for  a  station  such  as  I  propose  to 
operate. 

Q.  Regardless  of  cost?  A.  Yes,  regardless  of  cost.  Rate 
cards  are  not  based  on  cost. 

Q.  Is  that  the  way  you  determine  your  newspaper  rate? 

A.  It  certainly  is  not  based  on  cost. 

Q.  In  other  words,  did  you  just  grab  this  proposed  rate 
out  of  thin  air  and  say  that  ought  to  be  a  good  and 

159  equitable  rate?  A.  I  told  you  I  examined  Standard 
Rate  and  Data. 

Q.  What  did  you  examine?  A.  The  rates  of  other  sta¬ 
tions. 

Q.  Of  what  other  stations.  A.  I  can ’t  be  expected  to  give 
the  call  letters. 

Q.  If  you  made  an  investigation  here  we  want  to  know 
upon  what  you  base  your  proposal,  that  is  all,  just  a  matter 
of  information  for  the  Commission. 

| 

The  Examiner:  Do  you  know  what  stations  you  exam¬ 
ined,  what  rate  cards?  A.  I  examined  the  rate  card  of 
Station  KTSM;  I  examined  the  rate  card  of  a  station  in 
Amarillo,  one  at  Lubbock,  Texas,  and  a  station  in  Houston. 

Bv  Mr.  Scharfeld: 

Q.  What  station  in  Houston?  A.  WXYZ. 

Q.  That  is  in  Detroit.  What  station  in  Houston?  A.  It 
is  KXYZ  then  possibly;  and  a  station  in  Albuquerque,  I 
don’t  know  the  name  of  it. 

Q.  Now,  the  station  in  Albuquerque,  is  that  a  100  watt 
station?  A.  That  is  a  500  watt  station. 

Q.  And  the  station  in  Houston,  what  kind  of  a  station  is 
that?  A.  That  is  a  500  watt  also. 

Q.  And  the  Station  in  Amarillo,  what  kind  of  a  station  is 
that?  A.  That  is  1000  watts. 

160  Q.  What  did  you  do  then,  combine  the  rates  of 
these  various  stations  to  arrive  at  your  proposed 

rate?  A.  No. 

Q.  What  did  you  do  to  arrive  at  that?  A.  I  looked  at  a 
number  of  stations  I  thought  of  comparable  size.  I  just 
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took  those  regardless  of  the  power  and  arbitrarily  made 
the  rate  card  out.  I  figured  it  was  equitable. 

Q.  Isn’t  it  true  then  your  rate  card  is  purely  arbitrary? 
A.  No ;  it  has  had  some  consideration. 

Q.  You  mean  you  thought  about  it?  A.  Sure. 

Q.  Is  that  a  local  rate  or  a  national  rate?  A.  That  is  a 
local  rate. 

Q.  Do  you  know  what  the  rates  are  in  Standard  Rate  and 
Data?  A.  I  wouldn’t  attempt — 

Q.  (Interposing)  Don’t  you  know?  A.  Those  are  na¬ 
tional  rates. 

Q.  They  are  only  national  rates,  aren’t  they?  A.  That  is 
right. 

Q.  And  you  based  your  local  rate  on  those  national  rates  ? 
A.  No,  I  didn’t  base  it  on  that.  I  assumed  that,  I  say. 

Q.  Oh,  that  is  all?  Mr.  Roderick,  what  stations  are  there 
located  in  Juarez — 

Mr.  Hanley :  That  is  objected  to  as  irrelevant,  im- 
161  material  and  outside  the  jurisdiction  of  this  Commis¬ 
sion. 

The  Examiner :  I  think  that  has  been  answered  once,  al¬ 
ready. 

Mr.  Scharfeld:  I  don’t  think  I  asked  that,  if  the  Exam¬ 
iner  please. 

By  Mr.  Scharfeld: 

Q.  First,  will  you  state,  Mr.  Roderick, — 

Mr.  Hanley  (interposing) :  Let  me  have  a  ruling  on  my 
objection. 

Mr.  Scharfeld :  Let  me  withdraw  my  question. 

The  Examiner :  I  will  let  him  answer  it  if  he  can. 

By  Scharfeld: 

Q.  First,  let  me  ask  you,  Mr.  Roderick,  where  is  Juarez 
located  with  respect  to  El  Paso?  A.  It  is  across  the  Rio 
Grande,  south. 

Q.  Can  you  state  what  stations  are  located  in  Juarez?  A. 
No.  I  think  there  are  three.  I  don ’t  listen  to  them. 

Q.  Can  you  hear  them  in  El  Paso?  A.  Yes,  vou  can  hear 
them. 

Q.  Do  you  know  whether  or  not  they  solicit  advertising 
in  El  Paso?  A.  After  a  fashion  I  think  one  of  them  does. 

Q.  You  say  you  don’t  listen  to  them?  A.  Very  rarely. 
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Q.  Do  you  know  the  type  of  programs  that  they  put  on? 
A.  Yes;  the  only  programs  I  have  heard  have  been 

162  phonograph  records  of  Spanish-Mexican  music,  and 
a  lot  of  announcements  in  Spanish,  which  I  don’t 

understand. 

Q.  Do  they  announce  them  as  records?  A.  I  don’t  believe 
they  have  to  do  that. 

Q.  How  did  you  know  they  were  records?  A.  Well,  I 
usually  gauge  that  by  the  accompaniment.  If  it  is  a  high- 
powered  orchestral  accompaniment  it  is  a  pretty  safe  bet  it 
is  not  a  studio  orchestra  operating,  because  I  don’t  think 
they  have  studio  orchestras. 

Q.  Do  you  know  whether  or  not  a  station  on  the  American 
side  could  solicit  advertising  in  Juarez?  A.  I  don’t  believe 
that  it  can. 

Q.  Can  you  describe  the  type  of  population  which  com¬ 
prises  El  Paso?  A.  Yes,  I  can. 

Q.  Will  you  do  so  ?  A.  El  Paso  is  a  rather  cosmopolitan 
community.  Approximately  50  per  cent  of  the  people  in  the 
city  have  Spanish  names.  As  far  as  their  literacy  is  con¬ 
cerned  in  the  English  language,  according  to  a  school  cen¬ 
sus  taker,  which  is  the  only  authority  I  know,  15  per  cent 
of  the  population  of  El  Paso  is  illiterate  in  so  far  as  the 
English  language  is  concerned.  Eighty-five  per  cent  read 
and  speak  English.  Of  that  15  per  cent  10  per  cent,  or  two- 
thirds,  read  and  write  no  language,  either  Spanish  or  Eng¬ 
lish,  which  leaves  only  5  per  cent  Spanish  language  only. 

Q.  What  percentage,  if  you  know,  does  the  Mexican 
population  bear  to  the  total  population?  A.  Approxi- 

163  mately  50  per  cent.  That  isn’t  Mexican  population 
I  would  not  say;  that  is  people  with  Mexican  names. 

Q.  Is  there  a  Mexican  section  there?  A.  There  is  a  sec¬ 
tion  largely  occupied  by  Mexicans,  although  you  will  find 
them  all  over  the  city. 

Q.  Is  it  pretty  well  concentrated,  though?  A.  I  would  say 
there  is  quite  a  large  district  that  is  occupied  almost  ex¬ 
clusively  by  Mexicans. 

Q.  Would  you  propose  to  build  programs  to  any  extent 
catering  to  this  Mexican  population?  A.  I  don’t  think  that 
the  Mexican  population  requires  any  different  type  of  pro¬ 
grams. 

Q.  Does  your  newspaper  circulate  in  the  Mexican  dis¬ 
trict?  A.  It  does. 
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Q.  Are  you  able  to  approximate  its  circulation  there  or 
not?  A.  I  couldn’t  do  that  by  districts,  no. 

Q.  Are  you  able  to  estimate  the  number  of  retail  estab¬ 
lishments  in  the  Mexican  district?  A.  Verv,  verv  few 
grocery  stores,  and  things  of  that  kind;  practically  no  busi¬ 
ness  district. 

Q.  Do  you  carry  any  advertising  in  your  newspaper  from 
those  retail  establishments  ?  A.  No.  Neighborhood  grocers 
are  the  only  ones  I  can  think  of  in  that  so-called  section. 

Q.  Then  is  it  your  opinion  that  there  is  no  potential  ad¬ 
vertising  for  broadcasting  available  from  this  Mexi- 

164  can  section?  A.  Any  more  than  from  any  other  re¬ 
sidential  section. 

Q.  Is  there  not  a  business  ection  exclusively  Mexican?  A. 
Not  that  I  know  of. 

Q.  How  would  you  characterize  Overland  Street?  A. 
Overland  Street  ? 

Q.  Yes.  A.  Well,  Overland  Street  is  a  cheaper  class  of 
merchandise  than  which  vou  will  find  over  another  block. 
It  isn’t  patronized  exclusively  by  Mexicans  by  any  means. 
The  stores  aren’t  operated  bv  Mexicans. 

Q.  Do  those  business  establishments  advertise  in  the 
newspaper?  A.  Not  very  many  of  them. 

Q.  Would  you  consider  that  a  source  of  advertising  for 
a  broadcasting  station?  A.  1  think  there  is  some  business 
to  be  had. 

Q.  Do  you  solicit  it  for  your  newspaper?  A.  Yes. 

Q.  Do  you  get  much?  A.  Very  little. 

Q.  Now,  on  this  list  of  El  Paso  business  firms  which  you 
have  taken  from  the  citv  directorv  have  vou  made  anv  in- 

»  w  *  •> 

vestigation  of  the  credit  standing  of  any  of  those  firms?  A. 
Of  any  of  them  ? 

Q.  Yes.  A.  Yes,  I  probably  am  familiar  with  the 

165  credit  standing  of  a  number  of  them. 

Q.  Well,  of  all  of  them?  A.  No. 

Q.  Of  the  majority  of  them?  A.  No. 

Q.  Of  a  few  of  them?  A.  I  would  say  more  than  a  few. 
Q.  Let  us  take  some  of  those  that  are  included  on  that 
list  then.  Have  you  investigated  the  rating  of  the  Ace  Ten 
Cent  Taxicab  Company  for  purposes  of  broadcast  adver¬ 
tising?  A.  No. 

Q.  How  about  the  Acme  Transfer  Company?  A.  No. 
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Q.  How  about  the  Amijo  Cafe?  A.  Yes.  Let  me  ask, 
please,  you  mean  am  I  familiar  with  the  credit  rating  of 
them,  or  have  I  investigated  it  specifically? 

Q.  Yes,  that  is  right,  specifically.  A.  No,  I  haven’t  in¬ 
vestigated  any  of  them  specifically. 

Q.  Would  it  be  your  purpose  to  determine  the  credit  rat¬ 
ing  of  firms  with  whom  you  were  doing  business?  A.  We 
always  do  that. 

Q.  Then  really  you  don’t  know  the  credit  rating  of  any 
of  these?  A.  No;  no. 

Dorrance  D.  Roderick  resumed  the  stand  and  testi- 

170  fied  further  as  follows: 

Cross-Examination  (Resumed) 

By  Mr.  Scharfeld: 

Q.  Mr.  Roderick,  you  indicated  yesterday  in  your  testi¬ 
mony  that  you  did  a  certain  amount  of  singing  with  a 
quartette,  I  believe?  A.  Yes. 

Q.  Have  you  ever  appeared  in  a  broadcast  over  Station 
KTSM?  A.  Yes. 

Q.  Did  you  receive  any  response  from  those  broadcasts 
from  the  listening  audience?  A.  No. 

Q.  None  at  all?  A.  My  own  family  commented  on  it  when 
I  arrived  home. 

Q.  You  also  stated  yesterday,  I  believe,  that  your  paper 
does  not  carry  program  listings  for  KTSM?  A.  That  is 
correct. 

Q.  Does  your  paper  carry  any  program  listings  at  all? 
A.  It  carries  the  Columbia  listing  and  the  two  N.  B.  C.  list¬ 
ings,  briefly. 

Q.  Those  are  networks  ?  A.  Those  are  for  evening  hours, 
not  during  the  daytime,  because  there  is  no  reception,  as  I 
said. 

Q.  Why  do  you  list  those?  A.  Because  the  programs  are 
sufficiently  interesting  to  a  large  number  of  readers 

171  that  we  have  had  considerable  demand  to  have  those 
programs  printed,  and  for  that  reason  we  do  it  to 

serve  the  readers. 

Q.  Those  programs  are  all  heard  satisfactorily  in  El 
Paso?  A.  Not  all  of  the  year  around. 

Q.  I  am  speaking  of  nighttime.  A.  Nighttime  in  the 
summertime  they  are  not  satisfactory. 
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Q.  You  print  them  in  the  summertime — you  print  them 
throughout  the  year  in  your  paper?  A.  That  is  right. 

Q.  I  believe  you  also  indicated  in  your  testimony  that  you 
have  made  some  arrangement  for  a  program  director?  A. 
I  have  made  no  definite  arrangements.  I  have  a  file  of  ap¬ 
plications. 

Q.  Do  you  know  whether  you  can  obtain  one  for  $150, 
which  I  believe  is  the  amount  you  stated?  A.  Yes,  I  think 
I  can. 

Q.  Have  you  entered  into  any  arrangement  for  a  program 
director  at  that  amount?  A.  I  have  made  no  arrangements. 
However,  I  have  a  number  of  applications  indicating  that 
amount  would  be  satisfactory,  and  the  records  of  experience 
of  the  applicants  are  satisfactory. 

Q.  Are  the  applicants  from  El  Paso?  A.  No,  from  other 
Stations  where  they  have  had  that  experience. 

172  Q.  You  intend  to  bring  your  personnel  from  out¬ 
side  of  El  Paso,  from  those  that  have  been  connected 

with  other  stations?  A.  No,  I  intend  to  use  almost  exclu¬ 
sively  El  Pasans  if  they  are  competent  to  handle  the  job  in 
question. 

Q.  But  your  program  director  will  be  from  some  other 
station?  A.  I  do  not  know. 

Q.  You  have  no  definite  arrangement?  A.  That  is  what  I 
said,  I  have  no  definite  arrangements. 

Q.  To  what  extent  will  vour  newspaper  use  the  proposed 
station?  A.  We  will  generally  use  the  station  for  news 
broadcasts,  and  a  lot  of  talent  available  on  the  newspaper 
staff  can  be  used  to  great  advantage  in  producing  radio 
programs,  in  my  opinion. 

Q.  Will  you  sell  time  to  the  newspaper?  A.  Will  we  sell 
time  to  the  newspaper,  certainly. 

Q.  Or  is  it  going  to  be  some  bookkeeping  transaction 
where  you  will  give  them  free  time?  A.  I  would  say  it 
would  be  an  out  and  out  sale,  and  I  would  buy  space  in  the 
newspaper.  We  have  done  that  with  KTSM. 

Q.  Would  it  be  your  idea  to  announce  it  as  the  Times 
Station?  A.  I  could  not  say. 

Q.  Would  you  list  the  programs  in  your  paper?  A.  Yes, 
with  paid  space,  or  if  I  think  they  are  of  sufficient 

173  interest  to  the  general  public  I  will  print  them  free. 

Q.  You  would  print  them?  A.  I  would  buy  space 
for  programs  even  if  they  were  nothing  but  recordings. 
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Q.  You  control  the  newspaper  corporation,  don’t  you?  A. 
That  is  right. 

Q.  And  you  would  control  the  station,  would  you  not? 
A.  That  is  right. 

Q.  So  that  the  actual  control  would  be  identical  as  be¬ 
tween  the  newspaper  and  the  station,  isn’t  that  right?  A.  I 
presume  so. 

Q.  Do  you  intend  to  incorporate?  A.  I  believe  it  is  ad¬ 
visable. 

Q.  A  separate  corporation,  or  would  you  use  the  same 
corporation  as  the  newspaper?  A.  I  would  use  a  separate 
corporation. 

Q.  Would  it  be  a  subsidiary  of  the  newspaper?  A.  It 
would  not  be. 

Q.  You  intend  to  follow  the  same  advertising  policies  of 
your  newspaper?  A.  Advertising  policies? 

Q.  Do  you  have  an  advertising  policy  for  your  newspaper 
as  to  the  type  and  class  of  advertising  used?  A.  We  do. 

Q.  Now,  can  you  answer  my  question  as  to  that?  A.  Yes, 
there  would  be  censorship  of  objectionable  matter,  cer¬ 
tainly. 

174  Q.  No,  I  mean  would  you  carry  the  same  class  and 
type  of  advertising  on  the  station  that  you  carry  in 
the  newspaper?  A.  Well,  I  would  not  say  in  all  cases  that 
I  would. 

Q.  Will  you  distinguish  then  how  the  policy  for  the  sta¬ 
tion  would  differ  from  the  policy  followed  by  your  news¬ 
paper,  or  what  would  be  the  advertising  policy  for  the  sta¬ 
tion?  A.  I  do  not  know  that  I  have  definitely  formulated 
any  policy,  it  is  a  little  early  to  do  that,  but  it  would  be  more 
or  less  along  the  line  of  the  policy  of  the  paper  in  regard 
to  the  acceptance  of  advertising  copy.  There  may  be  classi¬ 
fications  that  would  require  some  consideration  from  me 
before  I  would  say  yes  or  no. 

Q.  For  instance,  what  do  you  mean?  A.  I  had  in  mind 
specifically  advertising  of  hard  liquor. 

Q.  Do  you  advertise  that  in  the  paper?  A.  It  is  in  the 
paper,  yes. 

Q.  Anything  else  ?  A.  That  is  the  only  thing  I  think  of  at 
the  present  time. 

Q.  Then  it  is  your  statement  other  than  hard  liquor  that 
you  would  follow  the  same  policies  with  respect  to  adver- 
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tising,  so  far  as  the  station  is  concerned,  as  now  followed 
with  respect  to  your  newspaper?  A.  Generally  speaking. 
That  is  not  definite,  as  I  said  I  had  not  definitely  formulated 
any  plan. 

175  Q.  Aren’t  you  going  to  manage  the  station?  A.  I 
am  going  to  manage  it.  I  will  use  my  own  best  judg¬ 
ment  when  the  time  comes  as  to  the  policy  of  accepting  or 
rejecting. 

Q.  Haven’t  you  give  any  thought  to  that  up  to  the  pres¬ 
ent  time?  A.  Not  a  great  deal. 

Q.  Didn’t  you  think  the  question  of  your  advertising  pol¬ 
icy  was  important?  A.  Certainly  it  is  important. 

Q.  Then  can’t  you  state  what  it  is?  A.  That  is  a  broad 
subject  to  state  what  the  advertising  policy  is  going  to  be. 
Q.  Could  you  state  what  it  is  for  your  newspaper  ? 

Mr.  Cunningham:  I  think  the  question  is  a  little  vague 
and  I  think  it  should  be  broken  down.  The  witness  is  ob¬ 
viously  confused. 

Mr.  Scharfeld :  All  right,  I  will  break  it  down. 

By  Mr.  Scharfeld: 

Q.  Would  you  accept  the  same  type  of  advertising  for  the 
station  as  you  do  for  the  newspaper;  you  have  intimated 
that  there  might  be  some  difference  with  respect  to  liquor 
advertising.  A.  There  may  be  a  few  other  classifications, 
I  also  stated. 

Q.  What  other  classifications?  A.  I  don’t  think  right 
now  what  they  might  be  that  would  be  objectionable. 

Q.  I  would  like  to  have,  if  you  say  there  are  other  classi¬ 
fications,  what  they  are.  Either  there  are  or  there 

176  are  not.  A.  I  say  there  possibly  may  be. 

Q.  Do  you  know  of  any?  A.  I  don’t  think  of  any 
for  the  moment. 

Q.  I  am  asking  you  now,  do  you  know  of  any  now  ? 

Mr.  Hanley :  Objected  to  because  it  has  already  been  an¬ 
swered. 

The  Examiner :  Yes,  he  said  he  did  not  know. 

Mr.  Scharfeld :  I  want  a  yes  or  no  answer,  that  is  all. 
Mr.  Hanley :  He  said  he  did  not  know. 

The  Examiner :  He  said  he  did  not  think  of  any  just  now. 
The  Witness :  That  is  my  answer. 
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By  Mr.  Scharfeld : 

Q.  Do  you  know  of  any  now? 

Mr.  Hanley :  Objected  to  on  the  same  ground. 

Mr.  Scharfeld :  I  ask  for  a  yes  or  no  answer,  that  is  what 
the  question  calls  for. 

The  Examiner :  Do  you  know  of  any  other  than  what  you 
have  mentioned? 

The  Witness :  At  the  moment,  no. 

By  Mr.  Scharfeld: 

Q.  I  am  asking  you  to  answer  yes  or  no.  A.  At  the  mo¬ 
ment  no. 

Mr.  Scharfeld:  I  ask  that  the  answer  be  stricken  as  not 
responsive. 

The  Examiner :  I  think  he  has  answered  it. 

Mr.  Scharfeld :  I  am  asking  him  about  something  at 
177  the  moment,  not  yesterday  or  tomorrow,  and  I  want 

to  know  right  now. 

The  Examiner:  He  said  at  the  moment,  and  that  is  this 
moment. 

Mr.  Hanley:  I  object  to  the  question  as  already  having 
been  answered,  and  unnecessarily  burdening  the  record. 

By  Mr.  Scharfeld : 

Q.  Does  your  newspaper  carry  patent  medicine  advertis¬ 
ing?  A.  Yes. 

Q.  Does  your  newspaper  carry  advertising  for  Mexican 
divorce  lawyers?  A.  I  believe  so. 

Q.  Did  you  fill  out  and  sign  the  application  which  is  now 
being  heard  before  the  Examiner?  A.  I  did. 

Q.  Do  you  subscribe  to  your  statements  made  in  that  ap¬ 
plication  ?  A.  I  do. 

Q.  Do  you  recall  the  statement  you  made  in  the  attach¬ 
ment  to  that  application  which  is  marked  as  Exhibit  B? 
A.  I  can’t  say  I  do  recall  all  of  it. 

Mr.  Hanley:  The  exhibit  is  the  best  evidence,  and  I  ask 
that  the  witness  be  allowed  to  see  it  before  he  answers. 

Mr.  Scharfeld:  I  am  perfectly  willing  for  the  witness  to 
see  it. 
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Mr.  Hanley :  And  that  is  the  proper  procedure. 

178  Mr.  Scharfeld:  The  witness  can  ask  for  it  if  he 
doesn’t  remember. 

The  Examiner:  Gentlemen,  there  is  no  argument  about  it, 
it  is  agreed  to. 

The  Witness :  Exhibit  B,  did  you  say? 

By  Mr.  Scharfeld : 

Q.  Exhibit  B,  do  you  have  that  before  you?  A.  Yes,  sir. 

Q.  Under  point  3  of  that  exhibit,  will  you  state  whether 
or  not  you  meant  by  the  statements  there  made  that  busi¬ 
ness  establishments  in  El  Paso  are  now  putting  out  their 
advertising  messages  from  the  several  Mexican  stations 
across  on  the  Mexican  side?  A.  A  number  of  them  are, 
yes. 

Q.  In  paragraph  4  you  make  the  statement  that  one  of  the 
purposes  of  the  application  is  to  furnish  to  a  population  of 
175,000  people  a  radio  service.  How  do  you  arrive  at  that 
figure  of  175,000  people?  A.  There  are  130,000-odd  in  El 
Paso  County. 

Q.  In  El  Paso  County?  A.  Right. 

Q.  How  big  is  that  county?  A.  The  county  is  triangular¬ 
shaped,  and  I  would  say  it  is  about  a  30-mile  triangle. 

Q.  With  El  Paso  at  the  apex  of  the  triangle,  is  that  it? 
A.  It  is  about  the  middle  of  the  hypothenuse. 

Q.  How  did  you  arrive  at  the  balance  of  the  figure?  A. 
Dona  Ana  County,  New  Mexico,  lying  just  north  of 
179  El  Paso,  a  portion  of  it  within  four  miles  of  the 
business  section  of  El  Paso,  has  a  population  of 
something  like  35,000. 

Q.  Within  four  miles  of  El  Paso?  A.  The  county  begins 
within  four  miles  of  the  business  district  of  El  Paso,  a  part 
of  the  country. 

Q.  What  county?  A.  Dona  Ana  County,  New  Mexico. 

Q.  How  far  does  that  county  extend  from  El  Paso,  taking 
its  maximum  extent  north,  and  it  is  practically  due  north,  is 
it  not?  A.  Practically  due  north.  The  principal  popula¬ 
tion  is  located  in  the  valley  which  is  directly  north  of  El 
Paso. 

Q.  Will  you  answer  my  question,  please ;  I  am  not  asking 
that. 
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Mr.  Hanley:  Let  the  witness  answer  the  question;  he  is 
answering  it. 

Mr.  Scharfeld :  I  am  asking  the  questions,  and  if  you  will 
permit  him  to  answer  the  question  I  asked,  we  will  get  along 
better. 

The  Examiner :  Gentlemen,  the  reporter  can  not  get  along 
with  both  parties  talking  at  the  same  time. 

Mr.  Hanley :  I  insist  the  witness  has  a  right  to  answer  the 
question  in  the  way  he  started. 

Mr.  Scharfeld:  I  am  asking  the  question,  and  I  know 
what  I  asked. 

Mr.  Hanley:  But  you  are  cutting  the  witness  off  from 
answering. 

180  Mr.  Scharfeld :  Will  you  be  quiet? 

Mr.  Hanley :  No,  I  will  not  be  quiet,  I  insist  on  my 
client’s  rights. 

The  Examiner:  The  reporter  will  read  the  question, 
please. 

(The  pending  question  was  read  by  the  reporter.) 

The  Examiner :  Just  answer  the  question,  he  said  how  far 
did  it  extend  north? 

A.  Northernmost  from  El  Paso  County,  it  extends  25 
miles  north. 

By  Mr.  Scharfeld : 

Q.  I  said  Dona  Ana  County,  isn’t  that  the  county  you  are 
talking  about?  A.  I  am  talking  about  Dona  Ana  County, 
approximately  25  miles  north  of  El  Paso  County,  you  stated 
the  maximum  north  distance. 

Q.  "What  county  is  Las  Cruces  in?  A.  Dona  Ana  County. 

Q.  How  far  is  that  from  El  Paso  ?  A.  45  miles. 

Q.  Yet  the  northernmost  point  is  25  miles  from  El  Paso, 
is  it?  A.  25  miles  north  of  El  Paso  County. 

Mr.  Cunningham :  I  would  like  to  ask  a  question,  please. 

By  Mr.  Cunningham: 

Q.  Is  it  proposed  that  this  100  watt  station  is  intended 
to  serve  the  area  45  miles  north  of  El  Paso,  and  even  if  that 
is  relevant,  personally  I  think  the  cross-examina- 

181  tion  has  covered  everything  the  witness  can  possibly 
think  of  not  less  than  three  times;  I  may  be  wrong 

about  that,  but  at  least  twice. 
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Mr.  Scharfeld:  I  think  we  can  let  the  record  show  that. 
I  know  we  have  not  covered  any  of  this  before.  These  are 
statements  made  in  his  application,  and  we  are  trying  to 
see  what  was  meant  by  them.  I  am  sure  it  has  not  been 
covered,  and  if  there  is  anything  else  in  the  record  about 
this,  we  will  be  glad  to  withdraw  it,  if  you  will  point  it  out. 

Mr.  Cunningham:  I  do  not  think  this  is  material,  and 
may  we  have  a  ruling  on  the  materiality  of  this  line  of  exam¬ 
ination? 

The  Examiner:  What  is  the  purpose  of  that? 

Mr.  Scharfeld :  The  materiality  is  -with  respect  to  a  state¬ 
ment  made  in  the  applicant’s  application. 

The  Examiner:  What  statement  is  that? 

Mr.  Scharfeld:  The  statement  that  they  are  going  to  fur¬ 
nish  service  to  175,000  people,  and  I  want  to  know  where 
those  people  are. 

The  Examiner :  Ask  him  that,  and  let  him  answer  it. 

Mr.  Scharfeld:  That  is  what  he  is  doing. 

The  Examiner:  I  understood  you  were  asking  the  dis¬ 
tance  of  the  counties.  It  does  not  make  any  difference  what 
the  distance  of  the  county  is,  but  the  question  is  where  these 
people  are. 

Mr.  Scharfeld :  That  is  right,  where  they  live,  and  I  also 
want  this  witness  to  show  where  the  counties  are,  because 
we  will  show  by  engineering  testimony  where  or  not 
182  this  station  can  serve  them. 

The  Examiner :  All  right,  ask  the  question. 

Mr.  Scharfeld :  That  is  wThat  I  have  done. 

The  Examiner:  Then  the  witness  can  go  ahead  and  an¬ 
swer  the  question. 

The  Witness:  The  question  is  what? 

The  Examiner:  As  to  where  this  175,000  population  is 
that  you  refer  to  in  the  application. 

The  Witness:  130,000  people  in  El  Paso  County,  about 
35,000  people  in  the  country  north  in  New  Mexico,  and  in 
the  valley  outside  of  El  Paso  County,  hung  in  Hudspeth 
County,  Texas,  another  10,000  people.  I  am  not  including 
the  population  of  40,000  in  Mexico  just  across  the  river. 

By  Mr.  Scharfeld : 

Q.  How  far  is  Hudspeth  County  from  El  Paso?  A.  I 
would  say  it  begins  about  30  miles. 
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Q.  How  far  does  it  extend  from  the  outer  limits  of  El 
Paso  County  ?  A.  Only  a  small  portion  of  the  county  di¬ 
rectly  adjacent  to  El  Paso  County  is  what  I  am — 

Q.  (Interrupting)  Would  you  answer  my  question, 
please,  how  far  does  Hudspeth  County  extend  from  the  El 
Paso  County  line?  A.  Extend? 

Q.  Yes.  A.  It  is  a  large  county,  enormous. 

Q.  How  far  is  it  in  various  directions  from  the  El 

183  Paso  County  line?  A.  It  is  a  county  probably  60 
miles  across. 

Q.  Are  you  locating  your  transmitter  so  as  to  provide 
service  to  this  population  on  the  Mexican  side.  A.  No. 

Q.  In  making  this  application  what  area  are  you  propos¬ 
ing  to  serve?  A.  We  are  proposing  to  serve  an  area  say 
30  to  40  miles  from  El  Paso. 

Q.  And  it  is  your  intention  to  broadcast  programs  for 
this  area  about  30  to  40  miles?  A.  It  is. 

Q.  Will  you  take  your  application  again,  question  26,  did 
you  prepare  the  answer  to  that  question?  A.  I  did. 

Q.  Will  you  explain  how  you  arrived  at  those  ratios? 

A.  I  arrived  at  them  after  making  a  study  of  the  approxi¬ 
mate  time  to  be  devoted  to  the  following  classes  of  service 
as  enumerated  in  this  application. 

Q.  What  do  you  mean  by  educational  programs  as  listed 
here,  when  you  state  5  per  cent  commercial  and  10  per  cent 
sustaining;  just  what  did  you  have  in  mind  by  an  educa¬ 
tional  program  under  those  percentages?  A.  I  believe  it  is 
possible  to  have  educational  programs  that  are  sponsored 
by  advertisers. 

Q.  What  do  you  mean  by  an  educational  program?  A.  An 
educational  program,  it  seems  to  me  that  is  self-explana¬ 
tory. 

Q.  You  say  5  per  cent  commercial,  educational, 

184  and  10  per  cent  sustaining  educational;  what  did  you 
mean  when  you  answered  that  question  ?  A.  Educa¬ 
tional,  it  seems  to  me  that  is  self-explanatory,  an  educa¬ 
tional  program  is  one  that  educates. 

Q.  What  type  of  program  did  you  have  in  mind  when  you 
answered  that  question?  A.  For  instance,  an  educational 
program  might  be  one  in  connection  with  public  schools,  or 
might  be  in  connection  with  fire  prevention  week,  might  be 
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a  safety  campaign,  and  it  would  be  any  one  of  a  number  of 
things. 

Q.  What  did  you  mean  by  a  commercial  educational  pro¬ 
gram?  A.  I  did  not  say  anything  about  a  commercial  edu¬ 
cational  program. 

Q.  What?  A.  I  did  not  say  anything  about  a  commercial 
educational  program. 

Q.  Under  one  column  it  is  entitled  commercial  programs, 
then  the  listing  is  educational,  under  item  2.  A.  It  might 
be  possible  to  secure  sponsorship  of  a  safety  program,  for 
instance,  by  a  manufacturer  of  automobile  tires  or  some¬ 
thing  of  that  nature,  might  it  not? 

Mr.  Scharfeld :  That  is  all. 

The  Examiner:  Mr.  Cunningham,  do  you  care  to  cross- 
examine  the  witness? 

Mr.  Cunningham:  Yes,  sir. 

Cross-examination 

By  Mr.  Cunningham: 

Q.  Mr.  Roderick,  I  understand  you  to  testify  there 
185  is  and  will  be  no  relationship  or  connection  between 
the  newspaper  and  the  proposed  broadcasting  sta¬ 
tion.  A.  That  is  with  reference  to  business  management 
and  operation. 

Q.  In  what  respect  or  respects  will  these  be  identified  with 
each  other?  A.  With  respect  to  talent  available  on  the 
newspaper  which  I  think  is  considerable,  the  matter  of  news 
broadcasts  and  comments  on  current  events,  possible  talks 
by  different  department  heads  that  are  of  general  interest 
to  the  public,  the  broadcasting  of  sports  events. 

Q.  Will  you  break  down  the  stock  ownership  in  that  news¬ 
paper,  please?  A.  Yes,  sir;  I  will  be  glad  to.  You  want 
the  names  of  the  stockholders,  and  the  approximate  amount? 

Q.  If  you  please.  A.  I  individually,  and  two  members  of 
my  immediate  family  own  approximately  70  per  cent  of  the 
stock;  25  per  cent  belongs  to  Mr.  J.  L.  Nunn;  and  5  per  cent 
belongs  to  Mr.  Charles  A.  Guy. 

Q.  I  believe  you  testified,  or  stated  in  your  application 
that  you  were  able  and  prepared  to  operate  the  proposed 
station  at  a  loss,  did  you  not?  A.  I  did. 
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Q.  What  would  be  your  object  in  operating  a  broadcast¬ 
ing  station  at  a  loss?  A.  It  would  not  be  my  object  to  op¬ 
erate  it  at  a  loss.  That  was,  if  necessary.  I  am  convinced 
that  it  is  not  necessary. 

Q.  Assuming,  as  we  may,  I  think  from  your  testi- 

186  mony  and  from  your  answers,  that  the  station  derives 
no  appreciable  profit  for  the  first  year  or  first  three 

years  of  its  operation,  would  it  continue  to  operate  there¬ 
after,  despite  that  loss?  A.  Yes,  it  would. 

Q.  Why  should  you  operate  a  broadcasting  station  at  a 
loss?  A.  Well,  I  believe,  and  I  felt  in  making  this  applica¬ 
tion  if  the  service  of  the  station  is  sufficient  to  justify  the 
expenditure  of  the  money  to  erect  it,  it  will  be  justifiable,  if 
necessary,  to  expend  the  money  in  the  operation  of  it,  al¬ 
though  it  will  not  be  necessary  to  operate  at  a  loss. 

Q.  I  do  not  believe  you  have  answered  my  question,  or  you 
did  not  understand  it.  A.  What  was  the  question? 

Mr.  Cunningham :  I  will  have  the  reporter  read  the  ques¬ 
tion. 

(The  last  preceding  question  was  read  by  the  reporter.) 
Bv  Mr.  Cunningham: 

Q.  That  is  the  question,  assuming  there  would  be  a  loss 
for  the  first  three  years  of  operation.  A.  I  believe  at  the  end 
of  a  period  of  one  to  three  years  the  business  would  even¬ 
tually  prove  to  be  a  profitable  investment,  and  I  think  it  is 
entirelv  worth  while  to  underwrite  anv  losses,  if  necessary. 

Q.  Are  you  related  in  any  way,  or  is  the  Times  in 

187  El  Paso,  related  in  any  way  to  the  newspaper  in 
Amarillo  ?  A.  The  only  connection  is  some  stock  own¬ 
ership  which  I  have  in  the  paper  at  Amarillo,  the  News- 
Globe  Publishing  Company. 

Q.  What  is  your  interest  in  that  station,  your  stock  inter¬ 
est?  A.  I  own  no  interest  in  the  station. 

Q.  I  beg  pardon,  I  mean  the  newspaper.  A.  It  amounts  to 
approximately  5.5  per  cent  of  the  total  stock. 

Q.  Does  Mr.  Guy  have  any  interest  in  that  newspaper? 
A.  Yes,  he  does. 

Q.  Does  Mr.  Nunn?  A.  No,  he  does  not. 

Q.  That  newspaper  operates  a  broadcasting  station  at 
Amarillo,  does  it?  A.  Yes. 
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Q.  Now,  in  square  feet  how  much  space  will  the  station 
occupy  in  the  Times  Building?  A.  There  is  available  on  the 
fifth  floor  of  the  building  45  by  100,  or  4000  square  feet,  and 
the  station  may  have  whatever  part  of  it  is  necessary  for 
studios  and  other  office  space  and  so  forth. 

Q.  I  assume  the  executive  offices  of  the  station  will  be  lo¬ 
cated  in  the  Times  Building  in  this  space?  A.  Yes,  located 
on  that  floor,  which  will  be  devoted  exclusively  to  that  busi¬ 
ness. 

Q.  That  is  rather  expensive  property,  isn’t  it,  it  is  in  a 
location  where  rents  are  rather  high?  A.  No,  it  is 

188  not. 

Q.  As  I  understand  you  this  space  will  be  free,  or 
you  so  testified?  A.  We  are  paying  rent  on  that  space  and 
have  been  for  the  past  five  years  and  it  has  not  been  in  use; 
it  has  been  impossible  to  find  a  renter  for  it. 

Q.  The  Times  owns  that  building?  A.  No,  sir;  the  Times 
leases  the  building. 

Q.  Who  is  going  to  withstand  the  expense  of  the  space, 
the  station  will  not,  as  I  understand.  A.  It  is  yielding  no 
income  now,  because  we  have  been  unable  to  rent  it. 

Q.  It  has  been  available  for  the  newspaper  but  they  have 
not  used  it  for  five  years?  A.  Yes,  that  part  of  the  building 
which  is  rented  by  the  Times  has  not  been  used  for  the  past 
five  vears. 

V 

Q.  Does  the  newspaper  lease  that  entire  building?  A.  It 
leases  one-third  of  the  building  which  is  on  the  corner,  and 
five  floors  and  basement.  None  of  the  fifth  floor  is  occupied 
or  in  use,  and  the  fourth  floor  is  only  partially  used. 

Q.  If  the  station  were  to  obtain  space  elsewhere  in  that 
same  vicinity  and  in  quarters  similar  to  those  which  will  be 
provided  by  the  Times,  what  in  your  opinion  and  from  the 
investigation  you  have  made  vrould  be  the  rent  charged  the 
station?  A.  I  have  been  offered  space  free  in  two  hotels. 

Q.  By  free,  you  do  not  mean  that  exactly  and  lit- 

189  erally,  do  you?  A.  I  mean  possibly  some  time  on  the 
air,  particularly  mention  in  the  station’s  announce¬ 
ment  of  the  location  of  the  studios  would  be  about  all  that 
would  be  required. 

Q.  Let  us  assume  there  would  be  no  reciprocal  understand¬ 
ing  between  yourself  and  the  proper  owner,  and  if  you  were 
to  rent  a  piece  of  property  or  space  similar  to  that  you  are 
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going  to  use  in  the  Times  Building  what  in  your  opinion 
would  you  be  required  to  pay  for  rent  in  a  comparable  loca¬ 
tion?  A.  I  will  be  very  glad  to  lease  this  floor  for  $50  a 
month  to  anybody,  where  I  propose  to  locate  the  studios. 
It  is  not  in  the  high  rent  district. 

Q.  What  understanding  has  there  been  among  the  mem¬ 
bers  of  the  board  of  directors  of  the  corporation,  the  Times 
Company,  with  regard  to  the  use  of  that  space  by  the  pro¬ 
posed  station  ?  A.  The  Board  of  Directors  of  the  Times  has 
authorized  me  to  make  any  and  all  contracts  as  I  deem  nec¬ 
essary  and  advisable  in  the  interests  of  the  corporation. 

Q.  Was  there  a  resolution  adopted  to  that  effect?  A.  A 
resolution  adopted  to  that  effect,  yes. 

Q.  Do  you  have  a  copy  of  that  resolution,  Mr.  Roderick? 
A.  Not  with  me,  no. 

Q.  Did  the  Board  of  Directors  assume  that  the  newspaper 
would  be  advertised  to  some  extent  over  the  station?  A. 
Yes,  I  presume  so. 

Q.  That,  subject  was  discussed,  was  it  not?  A.  We  have 
had  no  meeting  of  the  board  of  directors  dealing  spe- 
190  eifically  with  my  application  for  this  radio  station. 

Q.  With  regard  to  the  use  of  the  floor  concerning 
which  you  have  testified,  there  was  some  discussion  of  that 
subject  among  the  board  of  directors,  I  assume?  A.  No,  sir. 

Q.  What  authority  is  there  to  use  this  space,  this  is  a  cor¬ 
poration.  A.  It  is  a  corporation.  Mr.  Cunningham,  as  I 
stated,  there  is  a  resolution  on  the  minutes  of  the  Times, 
Incorporated,  authorizing  me  to  enter  into  any  contract  in 
connection  with  the  newspaper. 

Q.  That  would  not  authorize  you  to  enter  into  a  contract 
whereby  the  newspaper  would  derive  no  remuneration  and 
at  the  same  time  would  bo  advancing  something?  A.  Unless 
there  was  serious  objection  to  it,  and  I  presume  we  would 
probably  have  to  appropriate  something  for  rental. 

Q.  With  regard  to  the  personnel,  I  think  you  answered 
that  in  part  in  response  to  Mr.  Scharfeld’s  questions.  I 
assume  you  will  direct  the  policies  of  the  station?  A.  Yes, 
sir;  that  is  my  plan. 

Q.  What  will  be  your  position  or  title  ?  A.  I  probably  will 
assume  the  management. 

Q.  What  other  personnel  will  you  employ?  A.  I  will  em¬ 
ploy  at  least  two  technical  men,  at  least  two  announcers, 
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possibly  a  combination  bookkeeper  and  office  man,  and  nec¬ 
essarily  we  would  have  to  have  some  salesmen  at  a  later 
date.  Then  I  expect  to  maintain  on  the  payroll  some 

191  talent  for  studio  sustaining  programs,  such  as  this 
orchestra  I  mentioned  before,  and  an  organist. 

Q.  Prior  to  this  application  I  assume  you  made  a  study  of 
the  type  of  service  which  is  now  being  rendered  by  the  sta¬ 
tion  now  located  in  El  Paso?  A.  I  did. 

Q.  Are  you  in  a  position  to  testify  as  to  the  respect  or 
respects  wherein  the  programs  which  you  propose  to  offer 
differ  from  those  now  offered  or  which  have  been  offered 
by  the  present  station  in  El  Paso  ?  A.  Briefly  it  is  my  idea 
I  will  have  a  great  opportunity  to  present  local  talent  to  the 
public,  and  in  my  survey  into  the  station  I  found  the  prin¬ 
cipal  objection  to  the  station  now  operating  is  the  fact  that 
it  very  rarely — 

Mr.  Scharfeld  (interrupting) :  I  object  to  the  statement 
of  the  witness  of  what  other  people  might  say  about  the 
station.  He  is  making  his  own  statement  of  his  observation. 

By  Mr.  Cunningham : 

Q.  Mr.  Roderick,  I  want  to  know  wherein  your  programs 
would  differ  from  those  now  given  by  the  present  station. 
A.  I  would  expect  to  render  and  specialize  in  offerings  of 
live  talent  principally,  which  is  not  now  being  given,  and 
which  offers  great  possibilities. 

Q.  Do  you  know,  as  the  result  of  an  investigation  which 
I  believe  you  have  conducted,  whether  any  of  the  live  talent 
which  you  propose  to  use  on  this  station  have  been 

192  denied  an  opportunity  of  broadcasting  on  the  station 
now  located  in  El  Paso  ?  A.  I  have  been  told,  I  think, 

of  one — 

Mr.  Scharfeld :  I  object  to  what  he  has  been  told,  it  is  just 
what  he  knows. 

The  Examiner:  Yes,  he  will  have  to  confine  this  testimonv 
to  what  he  knows. 

The  Witness:  I  don’t  know,  I  never  heard  anvone  being 
denied  the  privilege  of  broadcasting,  not  personally. 

By  Mr.  Cunningham: 

Q.  With  regard  to  the  business  establishments  which  I 
understand  from  your  testimony  will  purchase  time  over 
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your  station,  do  you  know  whether  any  of  them  have  been 
denied  opportunity  to  advertise  their  wares  or  products 
over  the  station  now  located  in  El  Paso?  A.  Only  what  they 
told  me.  I  was  not  there  when  they  were  denied  the  privi¬ 
lege. 

Mr.  Scharfeld :  I  object  to  what  the  witness  is  stating,  un¬ 
less  he  knows. 

The  Witness :  I  am  trying  to  answer  the  question. 

Mr.  Scharfeld:  He  has  inferred  something  in  his  answer, 
and  I  ask  that  it  be  stricken. 

The  Examiner :  All  his  answer  amounts  to,  is  that  he  does 
not  know  except  what  he  heard,  and  that  is  not  competent. 

Bv  Mr.  Cunningham : 

Q.  I  assume  that  news  flashes  will  be  broadcast  with  regu¬ 
larity  over  the  station,  is  that  true?  A.  Yes,  sir. 

193  Q.  With  what  regularity?  A.  I  had  planned  two 
15-minute  news  broadcasts  every  evening,  seven  days 

a  week  definitely,  and  that  would  be  supplemented  by  mar¬ 
ket  quotations,  cotton  and  the  stock  market,  baseball  re¬ 
turns  and  other  events  in  season. 

Q.  Where  will  your  news  flashes  originate?  A.  The  local 
business  would  naturally  originate  from  the  newspaper,  the 
Times  news  department,  and  the  Times  is  a  member  of  the 
Associated  Press  and  a  client  of  the  United  Press  with 
seven-day  leased  wires  of  both  of  those  associations. 

Q.  Would  you  expect  that  service  gratis?  A.  The  Asso¬ 
ciated  Press  provides  as  a  provision  extra  assessments 
when  a  newspaper  makes  a  broadcast  itself,  and  the  service 
may  not  be  sold  to  outside  sponsors.  The  United  Press,  in 
order  to  broadcast  that,  it  will  be  necessary  to  pay  whatever 
amount  is  agreed  upon,  and  that  in  turn,  can  be  sold,  that 
is,  the  station  may  subscribe  to  the  service  and  it  may  be 
sold  to  an  advertiser  as  a  sponsored  program  of  the  station. 

Q.  Will  the  station  pay  for  that  news  or  the  newspaper 
pay  for  the  news  and  turn  it  over  to  the  station?  Just  what 
is  that  situation?  A.  It  is  my  idea  that  the  newspaper 
should  be  the  sponsor  of  the  broadcast  of  news,  with  no 
advertising. 

Q.  Have  you  an  interest  in  any  other  broadcasting  sta¬ 
tion  ?  A.  No,  sir ;  only  indirectly,  as  you  brought  out 

194  awhile  ago  by  your  question. 


t  *■* 
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Q.  Have  you  an  interest  in  any  other  application  for 
broadcasting  facilities  pending  before  the  Commission 
at  this  time !  A.  I  have  not. 

Q.  Do  you  know  whether  Mr.  Nunn  or  Mr.  Guy  have  in¬ 
terests  in  existing  broadcasting  stations  or  in  pending  ap¬ 
plications  for  broadcasting  facilities .'  A.  Mr.  Guy  has  not, 
that  I  know  of,  and  Mr.  Nunn,  I  believe,  is  interested  in  two 
or  possibly  three  stations.  However,  I  don’t  know  defi¬ 
nitely  that  is  a  fact. 

Q.  Where  are  these  stations  located,  if  you  know.  A.  I 
am  quite  sure  lie  is  interested  financially  in  one  at  Lexing¬ 
ton,  Kentucky,  and  I  understand  lie  has  an  option  on  one  in 
Albuquerque,  and  possibly  Santa  Fe,  New  Mexico. 

Q.  Does  Mr.  Nunn  actively  participate  in  the  affairs  of 
the  Times  at  FI  Paso !  A.  Not  at  all. 

Q.  What  other  newspapers,  if  any,  are  located  in  FI 
Paso !  A.  The  Herald-Post,  the  World-News,  and  a  Span¬ 
ish  daily,  FI  Continental. 

Q.  Now,  Mr.  Roderick,  is  it  your  purpose  to  secure  as 
many  advertisers  for  your  broadcasting  station  as  you  have 
in  tile  newspaper:'  A.  No,  sir:  that  is  not  possible. 

(,).  Would  it  be  your  object  to  solicit  those  adver- 
10b  tisers  or  any  others.'  A.  It  would  be  my  purpose  to 
solicit  some  of  them  of  course,  but  we  could  not  ac¬ 
commodate  anything  like  the  number  of  regular  advertisers 
in  the  newspaper,  we  haven’t  sufficient  time. 

Q.  How  much  actual  cash  at  this  time  have  you  available 
for  the  purpose  of  undertaking  the  construction  of  the  pro¬ 
posed  station.'  A.  Actual  cash.' 

Q.  Yes,  cash  on  hand.  A.  Possibly  $10,000  or  $12,000. 

Q.  That  $10,000  is  not  represented  in  Applicant’s  Fxhibit 
1,  is  it,  as  1  see  cash  on  hand  $0,000.  A.  This  statement  was 
dated  December  1,  and  I  was  asked  for  any  material 
changes,  and  I  stated  that  the  notes  payable  items  had  been 
reduced  by  half,  and  the  cash  on  hand  has  increased  by  four 
or  five  thousand  dollars.  A  note  receivable  for  $22, boo 
which  is  due  me  can  be  paid  at  any  time.  The  bonds  also 
are  negotiable. 

(t>.  Who  are  the  stock  owners  in  the  Amarillo  newspaper 
concerning  which  you  testified,  and  in  which  you  have  a 
financial  interest.'  A.  The  principal  owner  is  Gene  Howe, 
and  the  estate  of  Wilbur  (’.  Hawk,  although  1  was  advised 
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a  couple  of  weeks  ago  that  stock  had  been  sold  to  other 
members  actively  engaged  in  publishing  the  newspaper. 

Q.  Do  you  know  whether  these  parties  or  any  of  them 
have  an  interest  in  a  broadcasting  station  other  than  the 
Amarillo  station?  A.  The  ownership  in  the  Ama- 
196  rillo  paper  and  the  paper  at  Lubbock,  Texas,  are 
identical,  the  same  corporation,  and  I  understand 
there  has  either  been  a  purchase,  or  an  application  made 
for  approval  of  the  purchase  of  the  station  at  Lubbock, 
Texas.  Those  two  are  the  only  ones  I  know  about. 

Q.  You  have  been  permitted  to  testify  with  regard  to  the 
results  of  your  survey  of  prospective  advertisers,  were  you 
informed  by  any  of  the  persons  with  whom  you  discussed 
the  question  of  advertising  or  with  whom  you  communi¬ 
cated,  that  they  would  not  carry  time  on  the  present  sta¬ 
tion  located  in  LI  Paso  in  the  event  your  application  was 
granted  and  you  were  permitted  to  broadcast  in  El  Paso? 
A.  Xo,  sir;  no  statement  was  made  bv  anv  of  them  to  that 
effect. 


Q.  1  believe  you  testified  you  did  not  know  whether  any 
had  been  denied  an  opportunity  of  advertising  on  the  pres¬ 
ent  station  in  El  Paso?  A.  I  did  not  know  that. 

Q.  Did  any  of  the  prospective  advertisers  you  consulted, 
who  do  not  carry  time  on  the  present  station  in  El  Paso, 
or  on  any  other  broadcast  station,  state  any  reason  why 
they  did  not  ?  A.  Yes. 

Mr.  Scharfeld:  1  want  to  object  to  the  question  and  an¬ 
swer  as  calling  for  hearsay  testimony,  with  no  chance  on 
our  part  to  cross-examine  the  witness. 

The  Examiner:  The  objection  is  sustained,  and  the  answer 
will  be  stricken. 

197  (c).  1  believe  you  wrote  to  52  prospective  advertis¬ 

ers?  A.  51,  to  be  exact. 

(t).  Of  that  number,  did  you  ascertain  how  many  now 
carry  time  over  the  station  located  in  El  Paso?  A.  I  asked 
the  question  and  some  of  them  stated  they  did  and  some 
ignored  the  question. 

(t).  What  number  stated  that  they  did?  A.  I  would  have 
to  refer  to  t he  letters. 

(c>.  Would  you  do  that,  please?  A.  A  comparatively  small 
number  stated — 
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Mr.  Scharfeld  (interrupting):  If  the  Examiner  please,  I 
do  not  think  this  testimony  would  have  any  value  unless 
it  would  be  complete,  since  the  witness  himself  has  stated 
many  of  them  ignored  the  question  entirely,  and  I  think  fur¬ 
thermore  it  is  hearsay. 

Mr.  Cunningham:  1  withdraw  the  question,  Mr.  Exam¬ 
iner.  That  is  all. 

The  Examiner:  Is  there  anything  on  redirect ? 

Mr.  Hanley:  Xo  redirect. 

Mr.  Scharfeld:  I  have  one  or  two  questions,  if  you  don't 
mind. 

Mr.  Hanley:  Let  me  understand,  Mr.  Examiner,  if  I  am 
right  about  this  procedure.  I  assume  that  the  respondent 
here,  the  station  that  has  filed  an  answer  will  introduce  cer¬ 
tain  testimony,  and  in  that  event  we  reserve  the  right  to 
rebut  that  with  this  witness.  Is  that  correct? 

The  Examiner:  Yes,  that  will  be  all  right. 

198  By  Mr.  Scharfeld: 

Q.  Mr.  Roderick,  would  you  continue  to  publish  your 
newspaper  at  a  loss?  A.  Will  I? 

Q.  Would  you?  A.  Xot  at  a  very  great  loss  for  an  indefi¬ 
nite  period  of  time. 

Q.  Have  you  ever  made  any  offer  to  buy  Station  KTSM  ! 
A.  Xo. 

Q.  You  never  have?  A.  The  question  was  have  I  ever 
made  an  offer  to  buy  the  station  ? 

Q.  If  you  have  made  an  offer  to  buy  Station  KTSM  ? 
A.  Xo  definite  offer;  no,  sir. 

Q.  What  did  you  mean  by  no  definite  offer?  A.  1  was 
asked — 

Q.  (Interrupting)  Xo,  answer  my  question,  what  do  you 
mean  by  no  definite  offer,  did  you  make  any  kind  of  an  of¬ 
fer?  A.  Xo. 

Q.  You  never  made  any  offer  at  all?  A.  Xo,  sir. 

Q.  You  have  never  tried  to  buy  the  station? 

Mr.  Cunningham:  1  object  to  the  materiality  of  the  ques¬ 
tion,  and  moreover  lie  has  answered  it  four  times. 

Mr.  Scharfeld:  Xot  that  question. 

The  Examiner:  He  has  answered  that  lie  has  never  made 
any  offer  to  buy  the  station. 
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199  By  Mr.  Scharfeld: 

(t).  Would  Mr.  Nunn  be  associated  with  the  station  in  any 
capacity  whatsover?  A.  No. 

Q.  Would  anv  arrangement  be  made  with  anv  of  his 
stations?  A.  No. 

Mr.  Scharfeld:  That  is  all. 

Redirect  Examination 


Bv  Mr.  Hanlev: 


Q.  Were  you  ever  approached  by  anyone  connected  with 
KTSM  to  purchase  that  station?  A.  Yes. 

Q.  State  when  and  where  that  conference,  if  any,  oc¬ 
curred?  A.  For  the  past  year  and  a  half,  on  about  three 
separate  occasions  I  have  been  asked  if  1  would  be  inter¬ 
ested  to  purchase  KTSM. 

(j).  Who  was  the  speaker  representing  KTSM?  A.  Coun¬ 
sel  for  the  station  and  for  the  principal  owner. 

Q.  Counsel  you  say?  A.  The  attorney. 

(,).  Did  the  present  manager  participate  in  any  of  those 
conferences  or  negotiations  of  purchase? 


Mr.  Cunningham:  May  1  interrupt,  if  you  please?  I  do 
not  see  there  is  any  relationship  at  all  to  the  issues  in  this 
hearing  of  the  question  asked.  The  question  origi- 
200  mated  with  Mr.  Scharfeld  it  is  true,  but  it  is  objection¬ 
able. 

Mr.  Hanley:  May  1  have  the  answer  to  the  question 
given ? 

The  Examiner:  Yes,  lie  may  answer  the  question. 

The  Witness:  Yes.  1  sat  in  several  meetings  with  Mr. 
Wyler,  manager  of  KTSM,  and  discussed  the  affairs  of  that 
stat  ion. 


Mr 


Hanley: 


Q.  Was  tin.*  stock  ownership  of  that  station  and  so  on 
discussed?  A.  Yes. 

(t).  Is  it  owned  by  residents  of  FI  Paso,  t lie  stock?  A.  A 
portion  of  the  stock  is,  the  minority  interest. 

(c).  Who  owns  the  rest  of  it,  do  you  know?  A.  It  belongs 
to  Mrs.  Walz  of  San  Antonio.  Texas. 

Q.  How  far  is  San  Antonio  from  El  Paso?  A.  000  miles. 
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Q.  What  percentage  of  the  stock  does  she  own?  A.  I 
was  told  85  per  cent. 

Q.  Do  you  know  whether  Mr.  Wyler  has  any  stock  own¬ 
ership  in  the  station?  A.  I  understand  not. 

Q.  Do  you  know  what  position  he  occupies  in  connection 
with  that  station?  A.  He  is  general  manager  of  the  sta¬ 
tion. 

Q.  Do  you  know  whether  or  not  he  is  on  a  salary?  A.  I 
am  quite  sure  he  is. 

Q.  What  about  the  other  personnel  of  that  station, 

201  are  they  residents  or  non-residents  of  El  Paso  ?  A.  I 
think  they  are  residents  of  El  Paso,  Texas. 

Q.  Do  you  know  whether  Mr.  Wyler  is  a  resident  of  El 
Paso  ?  A.  He  is  a  resident  of  El  Paso. 

Q.  For  how  long  a  time  has  he  been?  A.  I  couldn't  say, 
some  vears. 

Q.  Do  you  know  whether  or  not  the  lady  that  lives  in  San 
Antonio  ever  lived  in  El  Paso?  A.  Yes,  she  did. 

Q.  Has  she  lived  there  recently?  A.  She  lias  not. 

Q.  For  how  long  a  period  of  time  has  she  been  away  from 
El  Paso?  A.  About  three  years. 

Mr.  Cunningham :  If  I  may  do  so  I  would  like  to  object  to 
the  materiality  of  this  line  of  questioning. 

Mr.  Scharfeld:  I  join  in  the  objection. 

Mr.  Hanley:  This  is  the  last  one  of  this  line  of  questions. 

The  Examiner:  If  that  is  all,  I  will  overrule  the  objec¬ 
tion. 

Bv  Mr.  Hanlev: 

»  * 

Q.  Will  you  answer  the  question?  A.  Three  years. 

Mr.  Cunningham:  I  object  to  the  question  and  move  that 
the  answer  be  stricken. 

The  Examiner:  I  will  let  it  stand,  as  long  as  we  are 
through  with  it. 

202  Recross-Examination 

By  Mr.  Scharfeld: 

Q.  Isn’t  it  true  your  application  was  filed  subsequent  to 
the  negotiations  for  the  purchase  of  KTSM?  A.  Some  of 
the  negotiations  were  subsequent  to  the  filing  of  the  appli¬ 
cation;  it  was  both  before  and  after. 
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Q.  Isn't  it  true  that  your  negotiations  began  some  time 
prior,  as  you  indicated,  a  year  and  a  half  prior  to  the  time 
1  his  application  was  tiled?  A.  I  would  say  about  a  year 
prior. 

Mr.  Sell  a  rf  eld :  That  is  all.  J 

By  Mr.  Hanley: 

I 

(L).  In  each  of  these  negotiations,  were  you  approached 
by  them,  or  did  you  approach  them? 

The  Examiner:  He  has  stated  he  was  approached. 

The  Witness:  I  answered  that  I  was  approached. 

The  Examiner:  Von  mav  be  excused. 

* 

( Wit  ness  excused. )  ! 


The  Examiner:  Who  will  you  have  next,  Mr.  Hanley? 

Mr.  Hanley:  Call  Mr.  Talbott. 

Whereupon — Edward  Talbott  was  called  as  a  witness  on 
behalf  of  the  Applicant  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 

Bv  Mr.  Ilanlcv: 

•  * 

tt).  State  your  name,  please.  A.  Edward  Talbott. 

(t>.  Where  do  you  live?  A.  El  Paso,  Texas. 

2lJb  Q.  Where  were  you  born?  A.  Indianapolis,  In¬ 
diana. 

(t).  You  are  a  citizen  of  the  United  Stales  then?  A.  Yes. 

(t).  (live  a  brief  summary  of  your  education,  training  and 
experience.  A.  I  graduated  from  high  school  in  Indiana¬ 
polis.  graduated  from  Purdue  University  in  electrical  en¬ 
gineering  in  19.‘>4,  and  received  the  advanced  degree  of 
Electrical  Engineer  in  lfKIo. 

I  have  worked  for  a  number  of  different  firms,  among 
them  for  the  Indiana  Bell  Telephone  Company  as  traffic  en¬ 
gineer:  for  the  city  of  El  Paso  as  appraisal  engineer;  as  the 
engineer  in  charge  of  Station  KOB,  a  20, (MW.)- watt  station. 

My  most  recent  employment  was  in  the  television  labora¬ 
tory  of  Purdue  University.  I  am  a  member  of  the  Institute 
of  Radio  Engineers  and  have  been  a  radio  amateur  since 
1012.  I  am  a  licensed  commercial  operator,  and  up  until 
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just  now  was  licensed  for  both  broadcast  and  telegraph  op¬ 
eration  but  my  telegraph  license  has  just  expired. 

Q.  How  long  have  you  held  a  radio  license?  A.  Since 
1929,  a  commercial  license. 

Q.  What  connection,  if  any,  have  you  had  with  the  pend¬ 
ing  application  of  Mr.  Roderick?  A.  I  have  conferred  a 
great  deal  with  Mr.  Roderick  since  the  filing  of  the  appli¬ 
cation,  and  I  have  made  a  survey  at  the  site  for  him 

204  and  have  helped  in  various  ways  in  the  development 
of  the  material  since  the  application. 

Q.  Did  you  prepare  the  map  that  accompanied  the  orig¬ 
inal  application  as  to  the  location  of  the  site?  A.  No,  sir; 
I  did  not. 

Mr.  Hanley:  I  understand,  your  Honor,  we  will  have  the 
engineer  here  who  will  testify  in  that  regard,  and  there  is  a 
map  that  accompanies  the  application. 

By  Mr.  Hanley : 

Q.  Calling  your  attention  to  this  map  that  accompanies 
the  application,  I  will  ask  you  to  state  what  that  is,  if  you 
know?  A.  That  is  a  map  of  El  Paso,  Texas,  with  the  loca¬ 
tion  of  the  present  radio  station  and  the  proposed  station, 
and  the  radio  stations  at  Fort  Bliss,  and  the  various  air¬ 
ways  and  air  fields. 

Mr.  Hanley:  In  this  connection,  I  ask  that  the  Examiner 
take  judicial  notice  of  this  map  which  is  filed  with  the  ap¬ 
plication.  We  do  not  have  a  duplicate  of  it. 

Mr.  Scharfeld:  It  has  not  been  offered  in  evidence,  and  I 
certainly  object  to  taking  judicial  notice  of  the  map,  I  never 
heard  of  such  a  thing. 

The  Examiner :  It  is  a  part  of  the  application. 

Mr.  Hanley :  It  is  a  part  of  the  application,  and  all  I  want 
to  do  is  if  anyone  wants  to  inquire  further,  to  see  that  the 
map  is  a  part  of  the  application  and  is  considered  by  the 
Examiner. 

Mr.  Scharfeld :  The  application  is  not  a  part  of  the  evi¬ 
dence,  the  rules  so  state. 

The  Examiner:  Do  you  want  to  offer  the  map  in 

205  evidence  ? 

Mr.  Hanley :  I  do. 

The  Examiner:  Is  there  any  objection? 
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Mr.  Scharfeld:  I  object  for  the  reason  it  was  not 
prepared  by  this  witness,  and  I  don’t  know  what  it  is. 

The  Witness :  I  might  explain  this  map  was  prepared  un¬ 
der  the  supervision  of  Major  Burges. 

By  Mr.  Hanley: 

Q.  Describe  the  map  as  much  as  you  can  in  detail. 

Mr.  Cunningham:  I  think  there  is  a  question  as  to  the 
admissibility  of  this  document.  I  do  not  feel  that  it  has 
been  sufficiently  identified. 

Mr.  Hanley:  Ask  him  any  question  you  want  about  it, 
gentlemen ;  you  have  the  floor. 

Mr.  Cunningham:  Moreover,  there  is  some  writing  in  the 
upper  righthand  corner  there  which  would  not  be  admis¬ 
sible,  of  course.  I  do  not  like  to  be  technical,  but  after  all 
we  have  the  rules  and  must  follow  them. 

Mr.  Hanley :  I  will  ask  a  question  about  it. 

By  Mr.  Hanley: 

Q.  Who  put  that  writing  on  there?  A.  Mr.  Roderick 
would  have  to  answer  that,  I  don’t  know.  I  might  say  I 
can  clear  up  this  whole  situation.  I  have  a  copy  of  the  map 
in  my  brief  case,  which  is  very  similar,  and  I  personally 
made  it  myself. 

Mr.  Hanley:  All  right,  get  that. 

The  Examiner:  What  is  the  purpose  of  offering  this  map 
in  evidence? 

Mr.  Hanley:  Only  that  they  have  selected  a  site, 
20G  and  you  ask  in  your  agenda  as  to  whether  or  not  a 
site  for  the  location  of  the  transmitter  has  been  made. 

The  Examiner:  Is  it  offered  for  the  purpose  of  showing 
the  location  of  the  site? 

Mr.  Hanley:  Yes. 

Mr.  Scharfeld:  It  is  objectionable  for  lack  of  identifica¬ 
tion  for  one  thing,  and  we  do  not  know  what  kind  of  a  map 
it  is.  This  witness  says  he  did  not  prepare  it  and  it  is  not 
in  duplicate,  so  that  it  is  objectionable  for  three  years. 

Mr.  Hanley:  We  will  make  the  duplicates,  don’t  worry 
about  that. 

The  sixth  question,  Mr.  Examiner,  is  to  determine 
whether  or  not  the  site  at  which  the  applicants  propose  to 
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construct  and  operate  the  station  will  be  satisfactory.  We 
offer  this  map  as  proof  of  the  selection  of  the  location. 

Mr.  Scharfeld :  I  object  to  it  as  not  being  any  proof. 

The  Examiner:  Is  that  a  duplicate  of  the  map  you  have 
there ? 

The  Witness:  Almost  but  not  quite.  It  is  a  map  I  pre¬ 
pared. 

By  Mr.  Hanley : 

Q.  Is  that  site  indicated  on  the  map  which  accompanied 
the  application  the  same  or  different  from  the  site  which  is 
indicated  on  the  map  you  hold  on  your  hand?  A.  It  is  ex¬ 
actly  the  same. 

Q.  By  whom  was  that  map  prepared?  A.  The  map 
207  was  prepared  by  the  City  Plan  Commission.  The 
additions  of  the  air  fields  and  the  proposed  radio  sta¬ 
tion  and  the  original  station  location  are  put  on  there  by  me 
in  conference  with  the  City  Plan  Engineer. 

Q.  The  site  is  indicated  in  what  way  on  this  map?  A.  By 
a  red  spot  on  this  map. 

Q.  Is  the  location  of  the  airport  shown  on  that  map?  A. 
It  is  shown  by  blue  lines,  yes. 

Q.  And  also  the  existing  station  transmitter  site?  A. 
They  are  shown,  yes. 

Q.  Did  you  make  those  measurements  and  locations  and 
distances  yourself?  A.  Yes. 

Q.  The  distances  from  the  proposed  site  to  the  airport 
and  to  the  existing  transmitter  site  and  the  existing  Station 
KTSM?  A.  Yes,  and  I  also  checked  that  with  the  Citv  Plan 
Engineer. 

Mr.  Hanley:  We  offer  this  map  in  evidence,  with  privi¬ 
lege  of  supplying  the  photostatic  copy  of  the  original  for  the 
record. 

The  Examiner:  Is  there  any  objection? 

Mr.  Scharfeld :  I  want  to  see  it. 

The  Examiner:  All  right,  sir,  there  it  is.  Is  there  any 
objection? 

Mr.  Cunningham:  I  have  none. 

Mr.  Scharfeld :  The  purpose,  as  I  understand,  is  to  show 
the  proposed  location  of  the  station.  Is  that  crrect? 

The  Witness :  Yes. 
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208  The  Examiner :  It  may  be  admitted,  and  the  dupli¬ 
cate  filed  within  ten  days  from  the  close  of  the  hear¬ 
ing. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  6,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

By  Mr.  Hanley: 

Q.  Do  you  have  a  radio  set  or  sets?  A.  Yes. 

Q.  Do  you  listen  to  the  radio?  A.  Yes,  I  do. 

Q.  About  how  often?  A.  Probably  a  minimum  of  an 
hour  a  day. 

Q.  Are  you  acquainted  with  the  radio  reception  in  El 
Paso?  A.  I  am. 

Q.  State  in  a  general  way  what  you  know  about  reception, 
and  from  what  stations.  A.  We  have  service  of  course 
from  the  local  station  KTSM,  and  a  poor  service  from  three 
Mexican  stations  in  Juarex,  and  the  rest  of  our  reception 
comes  from  outside  stations. 

In  daylight  there  is  no  reception  at  all  out  of  El  Paso  and 
Juarez,  the  program  quality  either  winter  or  summer  is 
very  poor. 

Most  winter  nights  we  have  good  reception  from  Dallas, 
Fort  Worth  and  San  Antonio,  Denver  and  Los  Angeles. 
There  are  some  nights  in  winter,  however,  when  we  do  not 
have  outside  reception,  and  in  the  summertime  there 

209  are  frequent  nights  when  we  do  not  have  outside  re¬ 
ception.  All  of  those  stations,  by  the  way,  are  over 

600  miles  away,  which  we  customarily  listen  to  outside  of 
El  Paso. 

Q.  Do  you  receive  the  so-called  chain  programs,  Colum¬ 
bia  and  National  ?  A.  Those  stations  I  mentioned  are  almost 
entirely  National  or  N.  B.  C.  Network  programs. 

Q.  Is  there  any  similarity  in  the  programs  of  these  three 
stations?  A.  Yes,  except  there  is  sometimes  a  different 
program  on  the  westerly  network  than  on  the  one  further 
East,  but  they  are  usually  the  same. 

Q.  Have  you  listened  to  the  broadcast  of  KTSM  recently? 
A.  Yes,  I  have. 

Q.  Over  what  period?  A.  Over  a  period  of  the  last  four 
or  five  years. 
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Q.  Have  you  listened  to  it  with  any  regularity  recently? 
A.  Yes. 

Q.  State  what  period,  and  during  -what  month?  A.  Dur¬ 
ing  the  month  of  April,  I  made  a  special  point  of  listening 
to  KTSM  and  made  a  log  of  the  program  material  during 
the  time  I  was  listening. 

Q.  Where  were  you  when  you  were  listening?  A.  In  my 
own  home. 

Q.  What  kind  of  a  set  did  you  have?  A.  A  rather  old 
Majestic  receiver. 

Q.  Did  you  make  any  memorandum  or  memoranda 

210  during  those  periods  of  your  listening?  A.  Yes,  I 
made  a  very  complete  log  of  the  programs  I  listened 

to  for  some  67  hours,  showing  the  times  and  dates  and  all 
of  the  program  items  on  the  various  days,  and  the  various 
times  of  day  during  the  month  of  April. 

Mr.  Cunningham:  Is  that  1936? 

The  Witness :  Yes,  1936. 

By  Mr.  Hanley : 

Q.  Handing  you  Applicant’s  Exhibit  No.  7, 1  will  ask  you 
to  state  what  that  is,  if  you  know?  A.  This  is  the  log  which 
I  took  during  the  month  of  April,  1936,  of  the  programs  of 
Station  KTSM. 

Q.  This  Exhibit  No.  7  indicates  the  day  and  the  hour  and 
the  minute  and  so  on  that  you  listened?  A.  Yes,  it  does. 

Q.  It  wTas  prepared  by  you,  was  it?  A.  Yes,  sir. 

Q.  As  the  result  of  these  memoranda  you  took  on  these 
various  occasions?  A.  Yes. 

Q.  And  you  know  them  to  be  accurate,  do  you?  A.  Yes. 
Q.  They  reflect  what  you  have  listened  to  and  the  times 
and  all  that?  A.  Yes. 

Mr.  Hanley:  I  offer  in  evidence  Applicant’s  Exhibit  No.  7. 
Mr.  Scharfeld :  I  first  want  to  object  to  it  on  the  ground  it 
is  dealing  with  a  matter  not  in  issue  here  accord- 

211  ing  to  the  issues  specified  in  the  Commission’s  notice 
of  hearing.  There  are  six  issues,  and  there  is  noth¬ 
ing  in  this  notice  with  respect  to  the  programs  of  KTSM. 

Mr.  Hanley:  The  agenda  specifically  states  to  determine 
the  need  for  additional  service  in  the  area  proposed  to  be 
served,  and  the  best  way  to  determine  that  is  to  figure  out 
whether  there  is  any  additional  service  needed. 
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The  Examiner :  The  objection  will  be  overruled. 

Mr.  Scharfeld :  I  am  going  to  ask  a  few  qualifying  ques¬ 
tions  if  counsel  does  not  mind. 

Mr.  Hanley:  Go  on. 

Mr.  Scharfeld :  Certainly  I  am  going  on. 

The  Examiner:  Gentlemen,  let  us  not  argue  back  and 
forth.  He  said  to  go  ahead,  and  there  is  no  use  to  argue 
about  the  thing.  Just  go  on  and  ask  the  questions. 

By  Mr.  Scharfeld : 

Q.  Are  you  a  shorthand  reporter?  A.  No. 

Q.  How  did  you  make  notes  as  to  what  you  have  on  here  ? 

Mr.  Hanley:  That  is  objected  to  as  immaterial,  because 
it  does  not  go  to  the  admissibility  of  the  document.  It  may 
be  proper  cross-examination  as  to  contents,  but  not  as  to 
admissibility. 

The  Examiner :  I  will  let  him  answer  it  if  he  can. 

The  Witness :  How  did  I  make  the  notes?  I  took  account¬ 
ant’s  worksheet  and  sat  dowm  in  front  of  the  radio  with  my 
watch  and  also  a  stopwatch  in  hand  and  devoted  my 

212  entire  time  to  making  that  log. 

By  Mr.  Scharfeld : 

Q.  You  were  employed  by  Mr.  Roderick  for  that  purpose? 
A.  Mr.  Roderick  did  not  pay  me  for  that  purpose,  no. 

Q.  You  did  this  all  on  your  own  time?  A.  Yes,  sir. 

Q.  For  how  long  a  period?  A.  For  a  total  of  67  and  a 
fraction  hours,  I  think. 

Q.  You  have  your  original  worksheets?  A.  I  do. 

Q.  Here?  A.  Yes. 

Q.  Let  me  see  them.  A.  it  is  not  customary,  I  believe,  to 
offer  them  in  evidence,  but  I  am  willing  for  you  to  see  them. 

Q.  Did  you  differentiate  between  a  record  and  a  tran¬ 
scription?  A.  Yes,  I  did. 

Q.  How  did  you  determine  that?  A.  By  the  fact  that  I 
am  very  familiar  with  radio  broadcasting  where  there  is 
any  doubt,  but  it  was  on  almost  all  occasions  announced. 

Q.  And  all  of  these  you  have  marked  as  records  'were  an¬ 
nounced  as  phonograph  records?  A.  Yes. 

Q.  Did  you  know  the  type  of  program  when  you 

213  say  character  of  programs?  A.  Yes. 

Q.  Let  us  take  the  very  first  item  on  that  from 
9 :15  to  9 :30 — strike  that  question.  What  was  the  character 
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of  programs  between  9:15  and  9:30  on  April  7th?  A.  Al¬ 
ternating  records  and  announcements. 

Q.  Was  it  music,  was  it  dramatics,  was  it  speeches,  was  it 
lectures?  A.  My  memory  does  not  serve  of  course,  but  it 
was  almost  all  exclusively  musical  records. 

Q.  Do  you  know  what  it  was?  A.  Yes. 

Q.  Your  notes  tell  you  what  that  was?  A.  Yes,  with  the 
exception  that  there  might  possibly  have  been  a  record  in 
there  of  a  recitation  or  something  of  that  sort. 

Q.  You  don’t  know  whether  it  was  music  or  recitation, 
do  you?  A.  No,  sir;  the  character  of  program,  however,  is 
phonograph  records,  and  that  is  sufficient. 

Q.  Can  you  tell  me  what  the  character  of  the  program 
was  between  10:50  and  11  o’clock?  A.  That  was  phonograph 
records. 

Q.  What  was  the  character  of  the  records,  was  it  music, 
speeches,  recitations,  dramatic,  or  what  was  it?  A.  It  was 
phonograph  records  alternating  with  speech  announce¬ 
ments.  That  is  the  full  information  I  have  on  it. 

Q.  Is  your  answer  no,  you  do  not  know  whether  it  was 
musical,  whether  it  was  was  a  dramatic  skit,  whether 
214  it  was  a  speech  or  lecture  or  some  other  type  of  pro¬ 
gram  included  on  a  record?  A.  I  can  only  say  it  was 
probably  music. 

Q.  I  am  asking  you  to  say,  do  you  know?  A.  I  do  not 
know. 

Mr.  Scharfeld:  I  object  to  the  exhibit  as  not  showing  the 
character  of  programs  in  any  manner,  shape  or  form. 

The  Examiner :  Objection  overruled.  The  exhibit  will  be 
admitted. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  7,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

By  Mr.  Hanley : 

Q.  Have  you  estimated  the  percentage  of  phonograph 
records  and  transcriptions  from  Exhibit  7?  A.  I  have. 

Q.  Will  you  give  the  Examiner  the  percentages  of  first 
phonograph  records  used  over  KTSM  during  that  period? 
A.  The  percentage  found  in  this  log  of  phonograph  records, 
not  including  transcriptions,  was  43.5  per  cent. 
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Q.  What  percentage  of  transcriptions?  A.  26.3  per 
cent. 

Q.  Have  you  estimated  the  percentage  of  live  talent  used 
during  that  period  about  which  you  have  testified,  accord¬ 
ing  to  Exhibit  No.  7  ?  A.  The  percentage  of  live  talent,  not 
including  regular  announcers,  was  5.5  per  cent.  In- 

215  eluding  the  regular  announcers  with  their  sports 
broadcasts  and  things  of  that  sort,  10.5  per  cent. 

Q.  What  position,  if  any,  will  you  have  with  this  station 
applied  for  by  Mr.  Roderick  if  and  when  established?  A.  I 
expect  to  be  technical  supervisor  and  parttime  operator. 

Q.  Did  you  help  to  prepare  this  application?  A.  No,  I 
did  not. 

Q.  I  believe  you  stated  you  resided  in  El  Paso  for  how 
long?  A.  I  have  been  there  intermittently  since  1924,  and 
continuously  since  1932. 

Q.  Are  you  acquainted  with  the  location  of  the  United 
States  Army  Post,  Fort  Bliss?  A.  Yes. 

Q.  Do  you  know  whether  they  have  a  band?  A.  They  do. 

Q.  Do  you  know  whether  or  not  during  these  periods  you 
listened  over  KTSM  that  band  broadcast?  A.  I  do  not  re¬ 
call  any  such  occasion. 

Q.  Do  they  have  more  than  one  band  at  Fort  Bliss?  A. 
Yes,  they  have  the  Seventh  Cavalry,  the  Eighth  Cavalry, 
and  the  Field  Artillery  Band,  I  believe. 

Mr.  Scharfeld :  I  object  to  the  question  unless  it  is  shown 
this  witness  listens  all  of  the  time. 

The  Examiner:  Objection  overruled. 

By  Mr.  Hanley: 

Q.  I  believe  I  asked  you  whether  or  not  they  have 

216  more  than  one  band?  A.  They  have  three  bands,  I 
believe.  I  know  that  they  have  two. 

Q.  Did  you  ever  hear  anv  of  those  bands  broadcast  over 
KTSM? 

Mr.  Scharfeld:  I  object  to  the  question  and  the  answer 
on  the  ground  that  the  witness  has  not  testified  that  he  lis¬ 
tens  all  of  the  time  to  Station  KTSM,  that  he  would  know  if 
such  a  band  were  broadcasting. 

The  Examiner :  Objection  overruled. 

The  Witness :  I  have  not  heard  them  all  of  this  last  year. 

Mr.  Hanley :  That  is  all  of  the  direct  examination. 
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The  Examiner :  All  right ;  any  cross-examination, 

217  Mr.  Scharf  eld  ? 

Mr.  Scharf  eld:  Yes,  Mr.  Examiner. 

Cross-Examination 
By  Mr.  Scharf  eld : 

Q.  How  often  have  you  listened  to  Station  KSTM?  A. 
As  I  answered  a  little  while  ago  I  listen  probably  a  mini¬ 
mum  of  an  hour  a  day. 

Q.  And  then  when  you  say  that  you  have  not  heard  one 
of  these  bands  broadcast  you  mean  during  that  one  hour 
per  day  which  you  happened  to  be  listening  to  the  station? 
A.  During  the  time  I  have  been  listening,  of  course. 

Q.  On  April  7th  when  you  were  making  these  notations 
as  to  broadcasts  from  Station  KTSM  was  that  continuously 
and  all  day  that  you  sat  next  to  the  radio  during  this?  A. 
The  exhibits  show.  I  will  have  to  look  at  it  to  see  (examin¬ 
ing  the  exhibit). 

There  is  a  point  in  the  middle  of  the  page  where  there  is 
some  asterisks,  where  you  will  notice  I  did  not  log  for  about 
25  minutes,  and  the  total  extent  of  the  log  was  from  9  in  the 
morning  to  8 :15  in  the  evening,  when  I  quite  for  some  rea¬ 
son  or  other. 

Q.  Did  you  have  any  relief?  A.  Yes. 

Q.  Who  relieved  you?  A.  My  wife  and  my  father 

218  did  some  of  the  work  under  my  direct  supervision. 

Q.  What  do  you  mean,  under  your  direct  supervi¬ 
sion?  A.  I  mean  that  I  was  there  telling  them  exactly  how 
I  wanted  it  done,  and  in  addition  observing  that  they  did 
carry  it  out  as  I  wanted  them  to. 

Q.  Are  their  notes  on  this  sheet?  A.  Yes. 

Q.  Were  you  there  all  of  the  time  that  this  was  done?  A. 
Yes.  That  (indicating)  is  two  or  three  items  right  there 
which  are  my  wife’s  work. 

Q.  What  day  is  that?  A.  Wednesday,  April  15th. 

The  Examiner :  Did  you  hear  all  of  these  programs  that 
appear  on  this  sheet  yourself? 

The  Witness :  Yes,  sir. 

The  Examiner:  Do  you  know  they  are  correct? 

The  Witness:  Yes,  sir. 
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By  Mr.  Scharfeld : 

Q.  Did  you  hear  these  programs  that  you  have  indicated 
your  wife  marked  down?  A.  Yes,  sir. 

Q.  Where  is  that  again  now  where  she  marked  them  i 
down?  I  do  not  find  it  on  here.  A.  Several  places,  but  it 
was  on  the  15th  that  I  pointed  out.  It  was  right  here,  I  be-  ( 
lieve  (indicating),  Wednesday,  April  15th.  About  5:45  is 
the  first  notation  of  her’s,  station  break  in  baseball  scores.  ; 

Q.  What  do  these  check  marks  mean  (indicat-  ! 

219  ing)  ?  A.  That  was  used  in  the  compiling  of  these 
percentages. 

Q.  Was  the  South  Sea  Islanders  live  talent  or  transcrip¬ 
tion?  A.  In  that  case  I  did  not  know,  and  I  counted  it  as  j 
live  talent. 

Q.  You  don’t  know  what  it  was?  A.  No,  sir. 

Q.  What  is  Movie  News?  A.  That  is  live  talent.  That  is 
by  the  studio  announcers. 

Q.  Did  you  hear  that  program?  A.  Yes. 

Q.  Where  else  are  portions  that  you  didn’t  take?  A. 
There  is  some  small  parts  on  Thursday,  April  16th.  There 
is  some  beginning  at  4:12. 

Q.  Will  you  state  the  character  of  the  program  of  KTSM 
on  Thursday,  April  12th,  from  4:12  o’clock?  A.  The  16th  j 
I  believe  is  the  correct  date.  j 

Q.  Yes.  Until  5  o’clock,  describing  it  in  terms  of  musical 
programs,  or  any  other  classification.  A.  Well,  looking  at  i 
my  log  here,  beginning  at  12:08 — 

Q.  (Interposing)  No;  I  have  asked  you  for  the  time  be-i 
tween  4:12  and  5  o’clock.  A.  Oh,  I  understood  you  to  say 
12. 

Q.  And  as  to  the  character  of  programs,  whether  muscial, 
or  lectures,  dramatics,  or  recitations.  A.  The  log  shows  of  | 
course — 

Q.  (Interposing)  I  am  asking  you  whether  you 

220  know.  A.  (Continuing)  That  phonograph  records 
were  played — 

Q.  I  am  asking  you —  A.  (Continuing)  — during  that| 
entire  time.  j 

Mr.  Scharfeld:  I  object  to  the  witness’s  answer.  Wait 
just  a  minute.  I  would  like  your  answer  responsive  to  myj 
question. 
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The  Examiner:  Read  the  question  to  him  and  let  him 
answer  it. 

The  Witness:  I  understood  him  to  ask  about  the  charac¬ 
ter  of  the  programs. 

Mr.  Scharfeld :  Let  the  reporter  read  my  question  to  you. 

The  Examiner :  All  right ;  read  the  question  to  him.  The 
reporter  has  what  was  asked.  Now,  answer  the  question. 

(The  reporter  read  as  follows: 

“Q.  Will  you  state  the  character  of  the  program  of 
KTSM  on  Thursday,  April  16th,  from  4:12  o’clock  until  5 
o’clock,  describing  it  in  terms  of  musical  programs,  or  any 
other  classification?”) 

A.  Well,  I  know  what  he  means,  of  course. 

By  Mr.  Scharfeld : 

Q.  If  you  know  what  I  mean  answer  it.  That  is  all  I 
want. 

The  Examiner:  Just  answer  the  question  if  you  know 
what  the  answer  it. 

A.  Well,  I  don’t  know  whether  those  records  were  musi¬ 
cal  or  recitations. 

Mr.  Scharfeld:  Now,  you  answer  my  question, 
221  please.  I  object  to  the  witness  not  responding  to  the 
question. 

The  Witness :  I  said  I  did  not  know  whether  they  were 
musical  or  recitations,  but  the — 

By  Mr.  Scharfeld : 

Q.  (Interposing)  And  that  is  all  that  I  want  to  know. 

During  that  time  -when  you  said  you  didn’t  know  those  notes 

were  not  made  on  these  sheets  by  you,  were  they?  A.  No, 

they  were  not,  except  beginning  at  4:50  to  5  they  were  made 

bv  me. 

•> 

Q.  And  why  are  there  some  omissions  on  these  tabula¬ 
tions  of  yours  as  designated  by  asterisks?  A.  Because  I 
w’as  interrupted  for  some  reason  or  other.  However,  the — 

Q.  (Interposing)  That  is  all  I  want  to  know.  You  just 
answer  my  questions. 

Mr.  Hanley:  I  object  to  counsel  arguing  with  the  wit¬ 
ness. 

The  Examiner:  You  can  answer  it  and  then  explain  it 
if  you  want  to.  Go  ahead. 
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Mr.  Scharfeld :  If  the  Examiner  please,  I  would  like  to  | 
just  have  an  answer  to  my  questions. 

The  Examiner:  Yes.  He  has  a  right  to  explain  his  an-  j 
swer  after  he  makes  it. 

Mr.  Cunningham:  I  do  not  think  Mr.  Scharfeld  has  a  | 
doubt  in  his  mind  about  the  right  of  the  witness  to  explain  j 
his  answer.  Have  you? 

Mr.  Scharfeld:  I  am  just  asking  for  an  answer  to  my  ! 
question.  If  it  is  necessary  for  an  explanation  then  j 

222  counsel  can  elicit  the  explanation. 

The  Examiner:  All  right;  he  has  a  right  to  ex-  j 
plain  his  answers. 

Mr.  Scharfeld:  I  am  just  trying  to  get  information  here  j 
as  quickly  as  possible,  and  I  am  not  looking  into  long  things  i 
not  called  for  by  the  questions. 

The  Examiner:  Just  answer  his  questions,  and  then  if  j 
you  have  any  explanation  you  wish  to  make  you  can  do  so.  j 

The  Witness :  The  explanation  was  I  just  took  this  log  I 
at  random,  did  not  pick  any  particular  hours  of  the  day  or  j 
days  of  the  week,  except  when  I  got  near  the  finish  I  picked  ! 
out  days  of  the  week  on  which  I  had  not  logged  on  which  to  i 
get  a  fair  sample  of  the  programs. 

By  Mr.  Scharfeld : 

Q.  During  the  periods  of  the  omissions  do  you  know  the  j 
character  of  the  programs  broadcast?  A.  No. 

Q.  Were  those  omissions  considered  in  your  tabulations  ! 
here  as  to  percentages  of  programs  that  were  live  talent  | 
and  transcriptions?  A.  No. 

Mr.  Scharfeld :  I  object  to  the  exhibit  again  on  the  basis 
of  the  witness ’s  testimony  that  it  is  only  taken  sporadically,  I 
that  there  are  omissions,  and  that  there  are  considerable  j 
portions  of  it  not  taken  by  him,  and  that  the  other  parties  j 
who  took  some  of  it  are  not  here  and  subject  to  cross-exam-  j 
ination. 

The  Examiner:  The  objection  will  be  overruled,  j 

223  because  the  witness  has  stated  that  this  was  all  taken  j 
in  his  presence  and  under  his  supervision,  and  that  i 

he  knows  the  items  set  out  there  to  be  true  and  correct,  and  | 
it  only  covers  the  time  appearing  on  the  exhibit  and  no  I 
other  times. 

Mr.  Scharfeld :  But  it  is  taken  sporadically.  It  does  not 
give  a  fair  picture.  We  do  not  know  what  the — 
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The  Examiner  (Interposing) :  That  is  a  question  of  argu¬ 
ment  as  to  whether  it  does  or  does  not. 

Mr.  Scharfeld:  It  goes  to  the  admissibility  of  the  docu¬ 
ment  if  the  matters  were  taken  over  a  definite  period  of 
time  and  the  witness  here  has  based  such  computations 
upon  times  that  he  took  this  thing.  We  do  not  know  what 
took  place  in  between. 

The  Examiner:  Yes;  that  goes  to  the  weight  to  be  given 
to  the  exhibit  and  the  testimony  as  to  whether  it  covers  a 
complete  day  or  the  continuous  operation  of  the  station. 
However,  the  log  of  the  station  is  in  possession  of  the  re¬ 
spondent,  and  any  inaccuracies  or  mistakes  appearing  on 
this  can  be  shown. 

By  Mr.  Scharfeld : 

Q.  Have  you  received  any  compensation  from  Mr.  Rod¬ 
erick  for  your  services?  A.  My  expenses  for  the  trip  to 
Washington  have  been  paid. 

Q.  Did  you  do  this  work  here  without  any  thought  of 
compensation  for  it?  A.  Not  without  thought  of  compensa¬ 
tion,  no,  but  without  definite  compensation. 

224  Q.  Are  you  going  to  get  compensation  for  it?  A. 

Only  in  the  form  of  this  trip  to  Washington  and  a 
possible  job  with  the  radio  station  later. 

Q.  How  many  stations  did  you  say  w’ere  located  in 
Juarez?  A.  Three  stations  w’ere  located  there.  I  under¬ 
stand  another  one  has  just  opened  since  I  came  to  Wash¬ 
ington. 

Q.  And  is  there  a  satisfactory  signal  from  those  stations 
delivered  in  El  Paso?  A.  Satisfactory  from  two  of  them 
from  the  standpoint  of  strength,  but  not — 

Q.  (Interposing)  That  is  all  that  I  want  to  know’.  A.  It 
is  net  a  complete  answer  to  the  question  he  asked. 

Q.  I  wrant  it  only  from  the  standpoint  of  signal  strength. 

Mr.  Hanley :  You  can  explain  your  answ’er  if  you  so  de¬ 
sire. 

Mr.  Scharfeld:  I  have  asked  now  with  respect  only  to 
signal  strength. 

Mr.  Cunningham :  I  think  he  has  answered. 

The  Witness:  Well,  the  further  character  of  their  signal 
is  that  it  has  hum  and  noise  on  the  carrier. 
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By  Mr.  Scharfeld : 

Q.  How  far  are  these  stations  located  from  El  Paso?  A. 
One  of  them  I  judge  is  about  two  miles  from  El  Paso. 

One  of  them  is  just  barely  across  the  river  from  El  Paso, 
and  the  third  one  I  do  not  know  the  location. 

225  Q.  Do  you  know  the  location  of  the  fourth  one  ?  A. 
No,  I  do  not. 

The  Examiner:  What  is  the  population  of  Juarez,  do 
vou  know? 

At 

The  Witness:  I  don’t  believe  they  have  a  census.  It  is 
estimated  at  40,000. 

By  Mr.  Scharfeld: 

Q.  Is  this  proposed  location  as  indicated  by  Mr.  Rode¬ 
rick’s  application  close  to  the  Mexican  border?  A.  It  is 
quite  close  to  the  Mexican  line,  to  the  river,  yes,  sir. 

Q.  Wrould  it  be  able  to  serve  Juarez?  A.  Yes. 

Mr.  Scharfeld :  That  is  all. 

The  Examiner :  Any  cross-examination  on  behalf  of  the 
Commission? 

Mr.  Cunningham:  I  have  one  question,  Mr.  Examiner. 
Cross-Examination 

By  Mr.  Cunningham : 

Q.  Mr.  Talbott,  I  am  not  clear  on  one  thing.  In  the 
month  of  April,  as  I  understand  you,  according  to  your  ex¬ 
hibit,  43  per  cent  of  the  time  of  the  station  was  devoted  to 
recordings,  26  per  cent  to  electrical  transcriptions,  and  10.5 
per  cent  to  announcements  of  all  characters  of  live  talent. 
Wrhat  about  the  remaining  21.5  per  cent,  or  did  I  misunder¬ 
stand  you?  A.  No.  That  was  correct,  except  that  the  10.5 
per  cent  did  not  include  all  announcements.  It  included  the 
sport  broadcasts  and  the  ball  scores,  and  things  of 

226  that  sort. 

Q.  That  is  true.  A.  The  spot  announcements  took 
up  TV*  per  cent  and  the  rest  of  the  time  was  taken  up  by 
commercial  announcements,  advertising  talks  other  than 
spot  announcements  and  the  station  call  letters,  things  of 
that  sort,  and  weather  reports,  and  various  miscellaneous 
things  of  that  sort. 

Mr.  Cunningham :  I  think  that  is  all  I  have  to  ask  him. 
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Mr.  Hanley:  No  further  direct  examination. 

The  Examiner:  You  may  be  excused. 

(Witness  excused) 

Mr.  Hanley:  That  concludes  the  applicant’s  testimony, 
Mr.  Examiner,  with  the  exception  of  the  census  of  El  Paso, 
which  according  to  the  1930  United  States  census  was  102,- 
421;  El  Paso  County,  total  population,  131,597.  That  in¬ 
cludes  the  City  of  El  Paso.  Hudspeth  County,  3,728 ;  Dona 
Ana,  New  Mexico,  27,455. 

That  concludes  the  applicant’s  testimony. 

The  Examiner:  Anything  on  behalf  of  the  respondent? 

Mr.  Loucks:  Yes,  w^e  have  some  witnesses,  Mr.  Exam¬ 
iner,  please. 

(Discussion  off  the  record) 

Mr.  Scharfeld :  Let  me  put  one  of  the  witnesses  on  from 
the  University  of  Pennsylvania,  as  he  informs  me  he  has  to 
get  back  for  tomorrow. 

The  Examiner:  All  right,  sir. 

227  Mr.  Scharfeld :  I  think  I  will  put  Dr.  Hettinger  on 
the  stand,  because  I  have  just  learned  he  won’t  be 
able  to  get  back  tomorrow. 

Whereupon,  Dr.  Herman  S.  Hettinger  a  witness  called 
on  behalf  of  the  Intervener  KTSM,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  .Scharfeld : 

Q.  Will  you  state  your  name  and  address  for  the  record, 
please?  A.  My  name  is  Herman  S.  Hettinger,  Philadel¬ 
phia,  Pennsylvania. 

Q.  What  is  vour  occupation,  Dr.  Hettinger?  A.  I  am  in 
our  marketing  department  of  the  Wharton  School  of  Fi¬ 
nance  and  Commerce  of  the  University  of  Pennsylvania. 

Q.  And  how  long  have  you  served  in  that  capacity?  A. 
I  have  served  in  that  capacity  for  the  past  seven  years. 

Q.  Now,  will  you  state  what  your  education  and  experi¬ 
ence  has  been  in  the  field  of  economics  and  economic 
analyses?  A.  I  hold  the  Bachelor  of  Science  in  Economics 
degree  from  the  Wharton  School  of  the  University  of 
Pennsylvania,  as  well  as  the  Master  of  Arts  degree  and 
Doctor  of  Philosophy  degree  from  that  Institution. 
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My  Master’s  thesis  was  entitled,  “A  Merchandis- 

228  ing  Interpretation  of  Listener  Reactions  and  Habits 
with  Respect  to  Radio  Broadcasting.”  It  was  con¬ 
ducted  in  1928  and  was  one  of  the  first  comprehensive  lis¬ 
tener  surveys  to  be  made  in  the  entire  broadcasting  field. 

My  Doctor  of  Philosophy  thesis  was  also  in  the  field  of 
radio. 

As  I  have  stated,  I  am  a  member  of  the  Marketing  De¬ 
partment  of  the  University.  As  such  I  am  in  daily  contact 
with  problems  of  marketing,  distribution,  advertising,  sell¬ 
ing  and  specialized  fields  such  as  retailing,  both  from  the 
teaching  and  research  viewpoints. 

In  addition  to  my  activities  at  the  University  in  teaching 
I  was  from  1925  to  1931,  assistant  director  of  Public  Rela¬ 
tions,  and  as  such  had  charge  of  the  University  educational  ! 
broadcasts  over  Station  WCAU,  Philadelphia.  This  in-  I 
eluded  aproximately  seven  broadcasts  a  week.  i 

In  addition  to  my  University  duties  I  have  been  active  as 
consulting  economist  particularly  with  regard  to  broad-  | 
casting. 

In  addition  to  the  radio  study  previously  mentioned  I 
have  conducted  various  pioneer  studies  in  listener  behavior 
in  Philadelphia.  Prominent  among  these  have  been  “The 
Philadelphia  Radio  Audience”  in  1930,  which  was  one  of  j 
the  first  comprehensive  studies  of  a  metropolitan  commun¬ 
ity  from  that  angle;  “The  Summer  Radio  Audience  in  Phil¬ 
adelphia  and  Vicinity”  conducted  for  WCAU  in  1931,  which  ! 
was  the  first  comprehensive  study  of  that  phase  of  broad¬ 
casting,  which  has  been  confirmed  rather  generally  by  all 
subsequent  research.  j 

229  In  collaboration  with  Dr.  R.  S.  Mead,  of  the  Whar-  I 
ton  School,  I  have  prepared  a  study  of  “Radio 

Broadcasting  as  a  Medium  for  Summer  Advertising”  for 
the  Columbia  Broadcasting  Svstem;  and  also  collaborated 
with  Dr.  Robert  F.  Elder,  of  the  Massachusetts  Institute  of 
Technology  and  Dr.  Robert  Riegel,  of  the  University  of 
Buffalo,  in  the  development  of  the  so-called  Price-Water-  j 
house  Studies  for  the  Columbia  Broadcasting  System. 

In  addition  to  this  work  from  November,  1934,  until  Oc¬ 
tober,  1935, 1  served  as  Director  of  Research  of  the  National 
Association  of  Broadcasters.  In  this  connection  I  con¬ 
ducted  the  preliminary  work  looking  forward  to  the  Coop- 
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erative  Radio  Research  Bureau,  which  is  being  contem¬ 
plated  by  the  National  Association  of  Broadcasters,  the 
American  Association  of  Advertising  Agencies  and  the  As¬ 
sociation  of  National  Advertisers. 

Since  my  return  to  the  University,  in  October,  1935  I  have 
continued  to  serve  as  the  National  Association  of  Broad¬ 
casters’  representative  on  the  Technical  Committee  con¬ 
nected  with  that  project.  This  committee  is  made  up  of  re¬ 
search  experts  of  the  three  organizations  and  the  two  na¬ 
tional  networks. 

In  connection  with  my  activities  on  this  Technical  Com¬ 
mittee  I  have  taken  an  active  part  in  developing  informa¬ 
tion  as  to  the  number  of  radio  families  in  the  United  States 
as  of  January  1st  of  the  current  year,  which  'was  released 
recently  by  the  Joint  Committee. 

In  addition  to  these  activities  I  have  also  pioneered  in  the 
field  of  broadcasting  economics. 

230  During  the  summer  of  1933  I  served  as  special  con¬ 
sultant  for  the  National  Association  of  Broadcasters, 
having  developed  all  of  the  economic  data  which  was  used 
by  the  industry  in  its  code  hearings,  and  which  later  became 
the  basis  of  the  broadcasting  code. 

In  addition  to  that  I  also  developed  at  that  time  the 
monthly  reports  on  broadcast  advertising  volume  statistics, 
which  are  issued  by  the  Association,  and  which  are  the  only 
comprehensive  source  of  information  in  that  field.  I  have 
continued  to  supervise  that  work  and  to  conduct  it  since 
that  time.  In  connection  with  those  reports  I  have  also 
made  special  studies  of  problems,  such  as  the  volume  and 
type  of  radio  advertising  over  various  kinds  of  stations  of 
retail  radio  advertising.  In  connection  with  the  latter  field 
I  collaborated  with  Mr.  Frank  W.  Spaeth,  of  the  National 
Retail  Dry  Goods  Association,  in  the  preparation  of  the  As¬ 
sociation ’s  official  manual,  “Radio  Broadcasting  Manual 
for  Retailers.’’ 

I  also  developed  an  agency  recognition  system  for  the  As¬ 
sociation,  which  was  passed  and  adopted  by  the  last  conven¬ 
tion. 

In  addition  to  this  work  I  have  done  a  great  deal  of  writ¬ 
ing  in  the  field.  My  volume,  “A  Decade  of  Radio  Advertis¬ 
ing’’  is  published,  incidentally,  by  the  University  of  Chi- 
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cago  Press  in  1933,  is  still  the  only  comprehensive  study 
available  in  the  field  of  broadcasting  economics. 

Mr.  Hanley:  I  object  to  the  conclusion  of  the  witness  as 
to  the  contents  of  it.  I  do  not  object  to  his  relating  the  name  j 
of  it. 

231  The  Examiner :  As  I  understand  he  is  just  giving  j 
his  experience  here. 

Mr.  Cunningham :  I  think  he  has  qualified  for  whatever 
he  is  going  to  be  expected  to  testify  to. 

The  Witness :  I  will  be  glad  to  cut  it  shorter.  The  only 
other  thing  I  was  going  to  add  was  a  few  additional  articles 
if  you  wanted  them. 

The  Examiner :  All  right. 

By  Mr.  Scharfeld : 

Q.  Would  you  just  state  some  of  the  articles  that  you  | 
have  written?  A.  The  articles  in  question  are  as  follows:  J 

“The  Future  of  Radio  As  an  Advertising  Medium,”  in 
the  University  of  Chicago  Journal  of  Business. 

“Some  Fundamental  Aspects  of  Broadcasting  Econom¬ 
ics,”  from  the  Harvard  Business  Review. 

And  “Broadcasting  Trends  in  1935,”  in  the  National 
Marketing  Review,  the  official  publication  of  the  National 
Association  of  Marketing  Teachers. 

Those  are  the  more  fundamental  articles  in  the  field. 

Q.  Now,  Dr.  Hettinger,  have  you  made  an  investigation 
of  the  advertising  media  and  the  available  advertising  rev¬ 
enue  in  the  El  Paso  district  from  the  standpoint  of  estab¬ 
lishing  a  new  radio  station  at  that  point?  A.  Yes,  sir,  I 
have. 

Q.  Will  you  state  what  your  investigation  comprised  and 
all  that  you  did  with  respect  to  this  matter?  A.  In  such  a 
study  one  naturally  begins  with  an  analysis  of  the  market 
itself. 

232  I  have  found  the  following  to  be  true  regarding  the 
El  Paso  market.  First,  it  is  necessarily  concen¬ 
trated  within  the  City  of  El  Paso  itself — 

Mr.  Hanley  (Interposing) :  •  I  object  unless  he  is  testify¬ 
ing  from  his  own  knowledge  and  a  personal  survey  made, 
and  testifies  to  whom  he  contacted,  when  he  was  there,  and 
all  of  that.  Otherwise  this  testimony  is  irrelevant,  incom-  | 
petent  and  immaterial  and  not  the  best  evidence,  and  a  mere 
conclusion  of  the  witness. 
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By  Mr.  Scharfeld : 

Q.  Will  you  state,  Dr.  Hettinger,  of  what  these  investiga¬ 
tions  comprised?  A.  These  investigations  regarding  the — 

Mr.  Hanley:  (Interposing)  I  object  to  that  further  un¬ 
less  he  shows  the  time  he  was  there  and  when  he  conducted 
them. 

The  Examiner :  What  his  investigations  show  will  prob¬ 
ably  show  that;  I  do  not  know.  Let  him  answer  the  ques¬ 
tion. 

A.  Well,  the  investigations  comprised  a  very  detailed  in¬ 
vestigation  of  the  United  States  census  to  start  with. 

Mr.  Hanley :  I  object  to  that  as  not  the  best  evidence,  the 
census  itself  being  the  best  evidence,  and  further,  it  is  hear¬ 
say. 

Mr.  Scharfeld :  Just  a  moment.  (Producing  documents) 
By  Mr.  Scharfeld : 

Q.  You  may  refer  to  these  documents,  I  believe  (indicat¬ 
ing).  You  may  proceed.  A.  All  right.  The  first 
233  thing  that  your  census  shows,  your  census  of  1930,  is 
that  77.8  per  cent — 

Mr.  Hanley :  Your  Honor,  I  object  to  this  and  move  to 
strike  the  answer  so  far  on  the  ground  that  it  is  too  remote, 
six  years  having  passed  since  these  records  were  taken  and 
they  do  not  properly  reflect  the  present  economic,  advertis¬ 
ing  or  other  commercial  statistics  of  the  City  of  El  Paso. 

Mr.  Scharfeld:  If  the  Examiner  please,  I  do  not  think 
that  it  needs  any  answer  that  the  1930  census  is  the  best 
available  and  official  reports  that  are  in  existence. 

The  Examiner :  Of  course,  I  understand  this  is  being  of¬ 
fered  as  showing  the  condition  at  that  time. 

Mr.  Scharfeld:  It  shows  the — 

The  Examiner  (Interposing) :  I  will  permit  him  to  an¬ 
swer.  Go  ahead. 

A.  The  1930  census  of  the  entire  population  of  El  Paso 
County  shows  that  77.8  per  cent  is  located  within  the  city 
itself. 

An  analysis  of  the  two  preceding  censuses,  that  of  1920 
and  1910,  indicate  that  the  market  of  El  Paso  has  tended 
more  and  more  to  concentrate  within  the  city. 

The  population  of  the  county,  outside  the  city  limits,  has 
remained  comparatively  static  for  the  past  decade. 
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i 

The  population  of  El  Paso  County,  outside  the  city  itself, 
in  1920  was  24,317,  and  in  1930  was  29,176. 

Further  analysis  from  the  census  data  shows  that  the 
growth  of  the  El  Paso  area  has  been  confined  almost 

234  exclusively  to  the  Mexican  portion  of  the  population. 
The  non-Mexican  population  of  El  Paso  City  de-  j 

dined  during  the  period  1920  to  1930  from  46,971  to  44,130. 

Mr.  Hanley :  I  move  to  strike  that  as  hearsay  unless  he  j 
shows  the  page  in  the  record  of  the  census  reports  where 
that  appears. 

By  Mr.  Scharfeld : 

Q.  Dr.  Hettinger,  have  you  prepared  any  exhibits  which  ; 
would  show  the  tabulations  to  which  you  have  just  referred?  j 
A.  Yes,  I  have. 

Mr.  Hanley:  And  unless  he  specifies  also  where — 

Mr.  Scharfeld  (Interposing) :  Would  you  please  let  him  j 
answer  the  question? 

Mr.  Hanley:  (Continuing)  And  also  whether  or  not  his  j 
data  is  taken  from  Mexican  names  or  Mexican  nationalities,  j 

Mr.  Scharfeld :  I  would  like  to  have  counsel — 

The  Examiner  (Interposing) :  That  can  all  be  developed  j 
on  cross-examination,  gentlemen,  as  to  how  he  arrived  at  i 
his  conclusions  or  on  direct  examination  either  so  far  as  j 
that  is  concerned. 

All  right,  go  ahead,  Mr.  Scharfeld. 

The  Witness:  Now,  what  was  the  question,  may  I  ask? 

Mr.  Scharfeld :  I  believe  the  reporter  will  read  it  to  you. 

(The  last  above-recorded  question  was  thereupon  read  by 
the  reporter.) 

The  Witness :  Yes. 

235  By  Mr.  Scharfeld:  | 

Q.  Would  you  state  what  those  tabulations  are?  A.  Two  j 
series.  One  is  the  population,  growth  and  characteristics  | 
for  El  Paso  City.  And  the  second  is  the  population,  growth  j 
and  characteristics  for  El  Paso  County,  1910  to  1930  in  both  ! 
cases. 

Q.  And  those  were  taken  from  the  United  States  census?  j 
A.  Those  were  taken  from  the  14th  census  and  the  15th  ; 
census,  and  the  page  numbers  are  here  noted. 

Q.  And  they  were  prepared  by  you?  A.  And  they  were  j 
prepared  by  me. 
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The  Examiner:  You  mean  the  page  numbers  are  given 
on  the  exhibits? 

The  Witness :  On  the  exhibits,  yes. 

Mr.  Scharfeld:  I  offer  these  as  Intervener’s  Exhibits 
1A  and  IB. 

Mr.  Hanley:  They  arc  objected  to  as  not  the  best  evi¬ 
dence  and  hearsay. 

The  Examiner :  All  right.  Do  I  understand  that  the  cen¬ 
sus  report  is  offered  in  evidence? 

Mr.  Scharfeld:  These  are  tabulations  from  the  census 
report. 

I  believe  that  counsel  for  Mr.  Roderick  tendered  in  evi¬ 
dence  here  some  census  report.  I  happened  to  leave  the 
room  at  that  time. 

The  Examiner:  No,  sir,  he  did  not  tender  any  in  evi¬ 
dence.  He  just  read  some  citations  from  them  is  my  recol¬ 
lection. 

236  Mr.  Scharfeld:  I  am  offering  these  as  having  been 
taken  from  the  census  reports. 

Mr.  Hanley:  And  they  arc  objected  to. 

The  Examiner:  I  believe  the  rules  require  that  the  cen¬ 
sus  report  be  offered  if  it  is  requested  in  connection  with 
those  documents  as  exhibits. 

Mr.  Scharfeld:  We  have  them,  and  just  wanted  to  avoid 
encumbering  the  record. 

Mr.  Hanley:  If  the  reports  are  available  I  think  they 
have  to  be  tendered  in  evidence  according  to  the  rules  un¬ 
less  the  counsel  desires  to  waive. 

Mr.  Scharfeld:  We  just  showed  the  usual  courtesy  to 
counsel  by  waiving  objection  in  connection  with  the  census 
figures  put  in  by  Mr.  Roderick.  We  would  be  very  happy  to 
present  them  if  you  wish  them. 

By  Mr.  Scharfeld : 

Q.  Do  you  have  the  census  reports,  Dr.  Hettinger?  A. 
They  are  right  here  (indicating). 

The  Examiner :  As  I  understand  it,  these  census  reports 
are  tendered  in  connection  with  these  exhibits? 

Mr.  Scharfeld:  We  do  not  tender  them  in  evidence.  I 
will  submit  and  tender  them  to  the  Examiner,  and  ask  him 
to  take  judicial  notice  of  those  reports.  And  for  the  Ex¬ 
aminer’s  information,  further,  I  am  submitting  the  Exhibits 
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1A  and  IB  based  on  information  from  those  census  reports. 

Mr.  Hanley :  Objected  to  as  not  the  best  evidence. 

The  Examiner :  I  am  going  to  overrule  the  objection  with 
the  understanding  that  the  respondent  will  tender 

237  or  offer  in  evidence  the  census  reports  to  which  these 
exhibits  refer. 

Mr.  Scharfeld :  If  your  Honor  please,  some  of  these  doc¬ 
uments  are  out  of  print,  and  we  are  just  able  to  use  them, 
and  it  is  not  necessary,  my  understanding  is,  to  tender  of-  | 
ficial  reports  in  evidence,  but  that  those  matters  can  be 
taken  judicial  notice  of  by  the  Commission,  and  I  am  very 
happy  to  tender  these  for  the  use  and  information  of  the 
Examiner. 

Mr.  Hanley :  That  is  objected  to. 

The  Examiner:  The  objection  is  overruled.  Go  ahead. 

Mr.  Hanley:  Principally  on  the  ground  that  they  are  too 
remote  and  do  not  properly  reflect  the  present  situation  in 
the  City  of  El  Paso  or  El  Paso  County. 

Mr.  Scharfeld:  You  just  cannot  understand  it. 

The  Examiner :  All  right ;  go  ahead  with  your  answer. 

Mr.  Witness:  May  I  have  the  last  thing  that  I  said  in 
order  to  save  time  ? 

(The  reporter  read  the  last  portion  of  the  witness’s  an¬ 
swer.) 

The  Witness :  The  growth  in  the  El  Paso  area  has  been 
confined  almost  exclusively  to  the  Mexican  portion  of  the 
population.  The  non-Mexican  population  in  El  Paso  City 
declined  during  the  period  1920-1930  from  46,971  to  44,130, 
while  the  non-Mexican  population  of  the  county  decreased 
from  63,252  in  1920  to  54,208  in  1930. 

This  decline  has  been  principally  in  native  white  popula¬ 
tion  which  together  with  the  Mexican  comprised  in  1930 
over  90  per  cent  of  the  total  population  of  the  city 

238  and  county. 

While  the  native  white  population  has  been  de¬ 
creasing,  the  Mexican  population  has  gained  rapidly.  The 
Mexican  population  of  the  City  of  El  Paso  increased  from 
30,589  in  1920  to  58,291  in  1930,  while  in  the  county  it  rose 
from  38,625  to  77,389. 

On  the  basis  of  these  figures  the  proportion  of  the  total 
population  in  El  Paso  City  represented  by  Mexicans  has  in¬ 
creased  steadily,  as  revealed  by  both  these  two  censuses  and 


152  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 

also  that  of  1910.  In  the  year  1910  it  was  29.5  per  cent  of 
the  total  population ;  in  1920,  39.4  per  cent ;  in  1930,  56.9  per 
cent.  The  Mexican  population  in  the  county  during  the 
same  period  rose  from  30.6  per  cent  in  1910  to  58  per  cent 
in  1930. 

The  Examiner:  Let  the  record  show  that  these  Exhibits 
1A  and  IB  have  been  offered  and  are  admitted. 

(The  documents  referred  to  were  received  in  evidence, 
marked  “Intervener’s  Exhibis  1A  and  IB,  Docket  No. 
3858,”  and  are  filed  with  the  transcript  in  the  possession 
of  the  Commission.) 

By  Mr.  Scharfeld: 

Q.  Have  you  prepared  any  compilation  showing  the  El 
Paso  buying  power?  A.  Yes,  I  have. 

Q.  Is  this  the  document  to  which  you  have  referred  (indi¬ 
cating)  ?  A.  That  is  the  document,  yes. 

Q.  Would  you  state  how  that  was  prepared?  A.  That 
document  was  again  based  upon  certain  Government 
239  reports. 

Q.  And  they  are  indicated  on  the  document  ?  A. 
They  are  indicated  on  the  sheet,  on  the  accompanying  sheet 
here  (indicating). 

Q.  And  it  was  prepared  by  you?  A.  It  was  prepared  by 
me. 

Q.  Is  it  true  and  correct?  A.  It  is  true  and  correct. 

Mr.  Scharfeld:  I  offer  this  as  Intervener’s  Exhibit  No. 

2. 

(Discussion  off  the  record) 

By  Mr.  Hanley: 

Q.  Doctor,  may  I  ask  did  you  prepare  this  memoranda 
you  were  reading  from?  A.  Yes,  I  did. 

Q.  Yourself?  A.  Yes. 

Q.  From  these  books  and  records  (indicating)  ?  A.  Yes, 
from  the  books  and  records. 

Mr.  Scharfeld:  I  had  asked  Dr.  Hettinger  to  proceed 
with  his  statement  and  use  the  exhibit  I  referred  to. 

The  Examiner:  Is  there  any  objection  to  Exhibit  21 

Mr.  Hanley :  I  object  on  the  ground  that  it  is  not  the  best 
evidence,  immaterial  and  irrelevant,  and  too  remote. 

Mr.  Scharfeld :  We  have  the  census  reports  here. 
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Mr.  Cunningham:  The  documents,  as  I  understand  it, 
Mr.  Examiner,  are  supported  by  the  official  census  reports 
which  are  part  of  the  record  at  this  time.  Isn’t  that  the  sit¬ 
uation  ! 

240  Mr.  Scharfeld :  Yes,  that  is  right. 

Mr.  Cunningham:  I  do  not  see  any  objection  to 

them. 

The  Examiner :  Then  Exhibit  2  is  admitted. 

(The  document  referred  to  was  received  in  evidence,  j 
marked  “Intervener’s  Exhibit  No.  2,  Docket  No.  3858,”  and  j 
is  filed  with  the  transcript  in  tile  possession  of  the  Commis-  | 
sion.) 

(Discussion  off  the  record.) 

Mr.  Scharfeld :  I  think  I  can  proceed  very  rapidly  now.  j 

The  Examiner:  Then  go  ahead. 

By  Mr.  Scharfeld : 

Q.  Go  ahead,  Dr.  Hettinger.  A.  The  buying  power  of  El  j 
Paso,  as  measured  by  commonly  accepted  indices  of  buying  j 
power  is  less  than  that  of  the  national  average.  This  is  evi-  j 
deneed  by  income  tax  returns  per  thousand  population,  per-  j 
centage  of  homes  owned  and  average  annual  factory  wage,  j 
Because  of  the  importance  of  radio  as  a  factor  in  this  par-  j 
ticular  instance  the  number  of  radio  families  has  also  been  j 
included. 

The  Examiner:  You  mean  the  average  of  the  United  j 
States  as  a  whole? 

The  Witness:  Yes.  In  market  research  it  is  more  or  j 
less  the  common  practice  to  evaluate  territories  as  against  j 
some  national  average,  or  as  against  communities  of  com-  j 
parable  size.  For  instance,  the  number  of  income  tax  re-  ! 
turns  per  thousand  population  in  El  Paso  City  itself  is  35  j 
as  against  the  national  average  of  31.7.  That  of  the  i 

241  county  however  is  8.9  as  against  the  same  average.  J 

A  study  of  25  towns  of  comparable  size  in  the  ! 
United  States  revealed  El  Paso — 

Mr.  Hanley :  That  is  objected  to  as  immaterial  and  ir-  j 
relevant,  a  comparison. 

The  Examiner :  As  I  understand,  all  of  this  is  going  in  j 
under  objection? 

Mr.  Hanley :  All  right ;  I  will  let  him  go. 

The  Witness :  This  analysis  of  25  towns  of  comparable  j 
size — 
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By  Mr.  Scharfeld : 

Q.  (Interposing)  You  can  refer  to  these  documents  from 
time  to  time,  having  them  there,  as  you  come  to  them.  A. 
(Continuing)  Indicated  El  Paso  to  be  19th  in  the  list  as  to 
the  number  of  income  tax  returns  per  thousand  population. 

As  far  as  the  percentage  of  homes  owned  are  concerned 
in  El  Paso  it  is  29  per  cent,  as  against  47  per  cent  for  the 
United  States  average. 

The  average  annual  factory  wage  is  $754  in  El  Paso  as 
against  $883  in  the  case  of  the  United  States  as  a  whole. 

Percentage  of  families  owning  radios  in  the  1930  census 
was  19.1  in  El  Paso  as  against  40.3  per  cent  for  the  country 
as  a  whole. 

In  addition  to  your  indication  of  less  than  average  buying 
power,  as  shown  by  those  figures,  El  Paso  has  shown  a 
greater  decline  and  less  resiliency  from  the  depression  than 
has  the  country  as  a  whole,  as  measured  by  the  trade 
242  in  manufacturing. 

Mr.  Hanley:  Of  what  date? 

The  Witness:  This  is  the  period  1927-1933. 

Mr.  Hanley :  That  is  objected  to. 

Mr.  Cunningham :  Could  I  at  this  time  request  that  when 
the  witness  deals  with  periods  beyond  1930  that  he  so  indi¬ 
cate  for  the  purpose  of  the  record. 

The  Witness :  Righto. 

By  Mr.  Cunningham: 

Q.  As  I  understand  it,  a  large  portion  of  this  testimony  is 
predicated  upon  something  that  took  place  prior  to  1930? 
A.  Yes. 

Q.  Or  during  1930?  A.  That  is  correct.  Unfortunately, 
most  Government  figures  stop  there. 

Q.  Yes.  A.  There  is  one  I  should  have  added,  and  that 
is  in  the  case  of  your  income  tax  returns  here  that  was  a 
1933  figure,  and  also  your  average  factory  wage  was  based 
upon  the  census  of  manufactures  of  1933.  The  rest  have 
been  based  upon  1930. 

Mr.  Hanley:  We  object  to  those  as  not  proper  and  not 
the  best  evidence. 

The  Examiner:  From  what  are  they  taken,  those  fig¬ 
ures? 
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The  Witness:  Pardon  me? 

The  Examiner:  The  1933  figures  you  have  given  there, 
where  were  they  taken  from? 

The  Witness :  The  census  of  the  regular  published 

243  income  tax  returns ;  in  the  case  of  the  number  of  in¬ 
come  tax  returns,  individual  income  tax  returns  for 

1933,  by  the  Bureau  of  Internal  Revenue;  and  the  manu¬ 
facturing  figures,  the  wages,  and  also  cost  of  materials  and 
value  of  products  comes  from  the  Census  of  Manufactures 
of  1933  by  the  Department  of  Commerce.  That  is  the  bi¬ 
annual  census  that  occurs  in  that  field. 

The  Examiner:  Arc  those  documents  here? 

The  Witness:  Yes,  those  documents  are  all  here.  The 
Internal  Revenue  one  is  there  also. 

The  Examiner:  That  is  all  right.  I  just  wanted  to  know 
if  they  are  here  and  tendered  for  the  use  of  counsel. 

The  Witness:  Yes. 

The  Examiner:  And  the  Examiner  in  this  matter.  All 
right ;  go  ahead. 

First,  has  there  been  any  increase  from  1930  to  1933?  Is 
that  the  last  figures  you  have  for  1933? 

The  Witness :  That  is  the  last  figure  that  is  in  complete 
form.  1935  unfortunately  has  not  come  out  yet,  and  I  wish 
it  had. 

In  1929  the  index  of  value  of  products  for  the  nation  as 
a  whole  stood  at  117.2  per  cent  of  the  1925-1927  average. 
By  1933  this  had  declined  to  53.7  per  cent  of  the  same  aver¬ 
age.  In  the  case  of  El  Paso,  however,  the  decline  had  been 
from  119.6  per  cent  in  1929  to  37.4  per  cent  in  1933. 

When  we  come  to  wages  we  find  for  the  United  States  as 
a  whole  wages  in  1929  were  107.5  per  cent  of  the  1925-1927 
average,  and  by  1933  had  declined  to  48.3  per  cent. 

244  Wages  in  El  Paso,  on  the  other  hand,  had  dropped 
from  116.3  per  cent  in  1929  to  45.6  per  cent  in  1933, 

again  of  the  1925-1927  average. 

The  lower  buying  power  as  shown  in  those  cases  also  re¬ 
flects  itself  in  a  smaller  per  capita  retail  sales  for  El  Paso 
as  against  the  cities  of  comparable  size. 

The  Examiner:  Now,  Doctor,  as  an  expert  in  this  line, 
what  would  you  say  had  been  the  increase  since  1933  up  to  j 
the  present  time? 

The  Witness:  You  mean  on  manufactures? 


o 
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The  Examiner:  Yes. 

The  Witness:  I  think  I  can  give  you  something  on  that 
on  retail  trade.  I  cannot  on  manufactures  as  a  whole.  I 
haven’t  seen  any  figures  of  that  type  as  yet.  On  retail  trade 
I  have  some  estimates. 

The  Examiner:  From  your  knowledge  you  feel  there 
has  been  an  improvement  since  1933? 

The  Witness:  There  has  been  an  improvement.  It  has 
unfortunately  been  so  spotty  that  it  would  be  difficult  to 
show  how  much  had  occurred  in  that  part  of  the  country  as 
compared  with  another  part  of  the  country.  In  a  moment 
I  will  give  you  something  on  retail  trade  as  a  whole,  which 
I  think  will  answer  your  question. 

The  Examiner:  All  right.  Go  ahead. 

The  Witness :  As  I  say,  the  low  buying  power  in  El  Paso 
naturally  results  in  a  smaller  than  average  per  capita  re¬ 
tail  trade  volume,  which  would  tend  to  reduce  potential  ad¬ 
vertising  volume. 

An  analysis  of  per  capita  retail  sales  of  17  cities 
245  of  comparable  size  indicated  two  interesting  things; 

first,  that  as  far  as  the  volume  of  per  capita  retail 
sales  was  concerned  this  analysis  of  these  17  towns  indi¬ 
cated  that  El  Paso  in  1933  stood  16th  out  of  the  group  in  per 
capita  retail  sales.  It  also  indicated  that  if  you  took  the  per 
cent  decline  between  1929  to  1933  that  it  was  second  in 
showing  the  highest  decline  in  retail  sales  as  against  the 
other  cities  in  the  list. 

The  relatively  low  buying  power  and  retail  sales  activity 
of  El  Paso  as  compared  to  the  nation  as  a  whole  naturally 
is  going  to  affect  the  potential  advertising  volume.  And  in 
this  connection  I  made  an  estimate  of  what  that  potential 
advertising  volume  appeared  to  me  to  be. 

Mr.  Hanley:  That  is  objected  to.  I  object  to  any  esti¬ 
mate  unless  he  shows  from  what  record  it  was  taken,  the 
years  in  which  it  was  taken  and  all  of  that. 

The  Witness :  I  am  going  to  go  through  that  right  now. 

The  estimate  was  made  as  follows,  in  w’hich  we  will  de¬ 
scribe  how  we  got  it : 

In  the  first  place,  your  census  of  distribution  as  taken  by 
the  Department  of  Commerce  as  of  1933  gives  you  the  net 
retail  sales  of  the  various  types  of  retail  outlets  in  El  Paso 
on  the  basis  of  a  series  of  data.  It  also  gives  it  incidentally 
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for  the  business  of  services,  amusements,  and  hotels.  Those 
are  in  separate  sections  of  the  census,  which  we  have  here. 

Now,  in  the  general  field  of  ditribution  a  certain  propor¬ 
tion  of  the  total  expenses  of  the  various  types  of  busi- 

246  ness  is  used  for  advertising.  A  number  of  studies 
are  available  in  practically  all  fields,  which  market¬ 
ing  experts  utilize  regularly  in  making  their  estimates  of 
the  advertising  volume,  and  in  dealing  with  other  matters 
regarding  advertising. 

On  the  basis  of  the  best  data  along  that  line  we  calculated, 
or  rather  I  calculated,  the  potential  advertising  volume 
available  for  each  class  of  retail  establishment,  or  each 
group  of  retail  establishments  for  which  we  had  sales  fig¬ 
ures  in  the  1933  census.  That  incidentally  gave — 

Bv  Mr.  Scharfeld : 

Q.  (Interposing)  Dr.  Hettinger,  as  you  refer  to  the  con¬ 
tents  of  each  exhibit  will  you  kindly  give  the  exhibit  num¬ 
bers?  A.  Exhibit  5  was  the  one  that  indicates  the  net  re¬ 
tail  sales  by  classes  of  outlet. 

Exhibit  6  indicates  the  same  for  business  of  services, 
amusements  and  hotels. 

Exhibit  7  indicates  the  average  percentage  of  retail  sales 
expended  on  advertising  in  different  fields  of  retail  trade 
and  business. 

On  the  basis  of  those  we  prepared— rather  I  prepared— 
Exhibit  8  indicates  the  potential  advertising  volume  of  El 
Paso  as  I  have  estimated  it.  For  1933  that  came  to 
$460,034. 

Then  on  the  basis  of  the  reports  of  the  Department  of 
Commerce,  which  indicated  that  retail  trade  as  a  whole  had 
increased  28  per  cent,  throughout  the  United  States, 

247  I  estimated  a  similar  increase  for  El  Paso,  which 
brought  it  up  to  $597,803.  That  was  the  estimated 

retail  trade,  as  I  see  it,  for  the  city  of  El  Paso. 

Now,  on  this  basis  then  the  question  came  up  as  to 
whether  or  not  with  a  volume,  a  potential  volume  of  that 
amount  you  would  have  enough  business  to  support  another 
radio  station.  That  meant  making  some  study  of  the  adver¬ 
tising  volume  in  the  City  of  El  Paso  at  the  present  time. 
We  know  the  volume  of  the  station,  the  local  business  of  the 
station,  is  $49,058. 
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We  know  the  lineage  of  the  various  newspapers  in  that 
city,  as  reported  by  Media  Records,  which  were  the  Morn¬ 
ing  Times  for  the  year  1935 — and  this  is  the  local  business — 
2,222,886  lines,  the  Sunday  Times  1,053,003,  and  the  Herald- 
Post  2,516,048.  The  maximum  open  rate  for  the  Times  was 
$1.25  per  inch,  or  on  an  agate  line  rate,  since  that  is  a  stand¬ 
ard  measure  in  the  advertising  field  of  14  agate  lines,  of  8.9 
cents,  that  would  come  to,  the  minimum  agate  line  rate, 
would  be  3.9  cents  per  inch.  The  rate  in  the  case  of  the 
Herald-Post  is  10.57  cents  per  agate  line,  the  local. 

On  the  basis  of  this  lineage,  plus  these  figures,  it  was  pos¬ 
sible  to  indicate  the  amount  of  the  newspaper  advertising, 
the  newspaper  advertising  dollar  volume,  which  should 
have  occurred  in  El  Paso,  and  which  therefore  would  give 
you  some  comparable  figure  to  this  potential. 

That  came  out  as  follows,  based  on  the  maximum  rate : 

Times,  Morning,  197,836 ;  Times,  Sunday,  93,717 ;  Herald- 
Post,  269,217 ;  total  newspaper,  560,770 ;  radio  49,058 ; 
248  the  total  $609,828.  That  is  comparable  to  the  esti¬ 
mated  potential. 

Q.  Did  you  give  the  combined  newspaper  and  radio  ad¬ 
vertising  amount?  A.  Yes,  I  did. 

Q.  Now,  what  is  the  significance  of  these  figures?  A. 
The  significance  of  these  figures  in  my  opinion  is  that  the 
potential  advertising  volume  of  the  City  of  El  Paso  will 
not  support  another  station.  And  in  those  estimates  there 
has  been  no  allowance — 

Mr.  Hanley  (Interposing) :  I  move  to  strike  the  answer 
as  a  mere  conclusion  of  the  witness. 

Mr.  Scharfeld :  Let  the  witness  finish  his  statement. 

The  Examiner :  He  is  testifying  as  an  expert,  so  his  con¬ 
clusions  and  opinions  would  be  competent. 

The  Witness  (Continuing) :  In  these  estimates  I  have 
made  no  allowance  at  all,  since  there  could  be  no  accurate 
one  made,  for  car  cards,  billboards,  display  advertising, 
which  is  usually  included  in  these  percentages  on  the  part 
of  retail  establishments  in  their  advertising  expenditures, 
and  direct  mail. 

Now,  whatever  figure  you  would  get,  no  matter  how  you 
would  estimate  this  thing,  I  don’t  see  how  you  can  possibly 
get  enough  revenue  to  put  in  another  station. 

That  is  my  conclusion. 
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By  Mr.  Scharfeld : 

Q.  Dr.  Hettinger,  are  those  exhibits  which  you  have  pre¬ 
pared  made  from  documents  which  are  generally  used  and 
regarded  as  authoritative  and  from  the  best  available 

249  sources?  A.  Yes;  we  work  with  them  all  of  the 
time.  As  a  matter  of  fact  they  are  the  basic  infor¬ 
mation  on  which  you  have  to  build  all  your  market  analysis 
work. 

Q.  And  you  have  referred  to  these  documents  by  number 
throughout  your  testimony?  A.  I  have  referred  to  the  doc¬ 
uments  by  number,  yes. 

Q.  And  they  were  prepared  by  you?  A.  They  were  pre¬ 
pared  by  me. 

Q.  And  are  they  true  and  correct  as  representing  mate¬ 
rial  from  the  documents  where  you  obtained  it?  A.  Yes. 

Mr.  Scharfeld :  I  offer  Exhibits  3  to  8  in  evidence  for  the 
Intervener. 

The  Examiner:  Any  objection? 

(No  response) 

The  Examiner :  They  may  be  admitted. 

(The  documents  referred  to  were  received  in  evidence, 
marked  Intervener’s  Exhibits  3  to  8,  inclusive,  Docket  No. 
3858,”  and  are  filed  with  the  transcript  in  the  possession  of 
the  Commission.) 

The  Examiner:  Anything  further  from  this  witness? 

Mr.  Scharfeld :  That  is  all. 

The  Examiner:  All  right,  Mr.  Hanley. 

Cross-Examination 
By  Mr.  Hanley: 

Q.  Have  you  ever  been  in  El  Paso,  Doctor?  A.  No,  I 
have  not. 

Q.  Have  any  of  your  representatives  been  there? 

250  A.  No,  they  have  not. 

Q.  Are  you  a  member  of  the  National  Association 
of  Broadcasters?  A.  No;  I  happen  to  be  their  economic 
consultant. 

Q.  And  is  it  the  purpose  of  that  association  in  employing 
you  itself  to  prevent  other  radio  stations  from  getting  on 
the  air? 
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Mr.  Scharfeld :  I  object  to  that  question.  Dr.  Hettinger 
is  not  appearing  here  for  any  association.  He  is  appearing 
here  as  a  witness  on  behalf  of  KTSM. 

The  Examiner:  Yes,  sir.  I  will  sustain  the  objection. 

By  Mr.  Hanley : 

Q.  Is  KTSM  a  member  of  the  National  Association  of 
Broadcasters? 

Mr.  Scharfeld :  I  object  to  that  as  being  irrelevant.  The 
National  Association  of  Broadcasters  is  not  involved  in  this 
hearing. 

Mr.  Cunningham:  KTSM  is  involved,  Mr.  Examiner. 
This  gentleman  has  identified  himself  with  the  National  As¬ 
sociation  of  Broadcasters. 

Mr.  Scharfeld:  KTSM  is,  yes,  but  not  the  National  As¬ 
sociation  of  Broadcasters. 

Mr.  Cunningham :  That  is  also  involved,  since  this  man 
is  employed  and — at  least  indirectly  by  that  association.  I 
think  that  is  proper. 

The  Examiner:  Can  vou  answer?  Do  vou  know? 

V 

The  Witness:  First,  I  franklv  don’t  know. 

The  Examiner:  That  settles  it.  There  is  no  use 
251  of  asking  him  again  if  he  does  not  know.  That  ends 
it. 

By  Mr.  Hanley: 

Q.  You  were  emploved  bv  KTSM,  were  vou  not?  A. 
Yes. 

Q.  To  compile  these  figures?  A.  Correct. 

Q.  And  when  were  you  employed?  A.  Oh,  approxi¬ 
mately  a  month  or  a  month  and  a  half  ago.  Thev  asked  me 
to  make  an  analysis  of  flic  situation  for  them  as  an  expert. 

Q.  And  did  you  make  any  inquiry  at  that  time  as  to 
whether  or  not  they  were  members  of  the  National  Associa¬ 
tion  of  Broadcasters? 

Mr.  Scharfeld:  I  object  to  that  as  being  irrelevant  and 
having  no  probative  value. 

The  Examiner:  Yes;  I  do  not  see  the  importance  of  it 
one  way  or  the  other.  If  they  are  a  member  I  suppose  they 
are  not  ashamed  of  it.  It  makes  no  difference.  He  can 
state  if  he  knows,  but  he  stated  that  he  did  not  know. 
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By  Mr.  Hanley : 

Q.  Do  you  draw  a  salary  as  economic  consultant  for  tlie 
National  Association  of  Broadcasters?  A.  No,  I  do  not.  I 
am  on  a  per  diem  basis  on  specific  assignments. 

Q.  And  are  your  investigations  limited  to  those  who  are 
members  of  the  association?  Are  they?  A.  No,  they  are 
not.  My  investigations  in  the  radio  field  are  very  much 
broader. 

Q.  You  testified  with  reference  to  the  number  of 

252  telephone —  A.  (Interposing)  No,  I  didn’t  mention  | 

telephones. 

Q.  (Continuing)  — radios  and  so  on  according  to  the 
number  of  homes  and  so  forth  in  El  Paso?  A.  Yes. 

Q.  I  hand  you  this  memorandum  (indicating)  and  call 
your  attention  to  the  second  paragraph. 

Mr.  Scharfeld :  I  object  to  it  unless  it  is  identified.  We 
do  not  know  what  document  counsel  is  referring  to. 

The  Examiner :  He  is  not  offering  it  in  evidence.  He  is 
just  showing  it  to  the  witness. 

The  Witness:  Yes.  And  what? 

I 

By  Mr.  Hanley : 

Q.  After  reading  that  are  you  ready  to  change  your  tes¬ 
timony  with  reference  to  the  number  of  radios  in  the 
homes?  A.  No,  I  am  not — 

Mr.  Scharfeld:  Let  me  make  an  objection,  please.  We 
do  not  know  what  this  document  is,  or  what  the  basis  for  it 
is.  If  it  had  been  identified  and  put  in  evidence  then  the 
witness  could  be  questioned  about  it. 

The  Examiner :  What  is  that  document  you  have  in  your 
hands,  do  you  know? 

The  Witness:  The  document  I  hold  in  my  hand  is  en¬ 
titled  “KTSM  Wave  Lengths.” 

By  Mr.  Hanley: 

Q.  And  the  language  which  you  have  just  read,  which  I 
called  your  attention  to — 

Mr.  Scharfeld  (Interposing) :  If  the  Examiner 

253  please,  I  object  to  any  question  as  to  this  document. 

We  don’t  know  what  it  is.  There  are  ways  of  getting 

evidence  in  properly,  and  it  is  certainly  not  through  this 
witness  who  may  not  know  what  this  thing  is. 
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Mr.  Cunningham:  I  think  it  should  be  marked,  Mr.  Ex¬ 
aminer. 

The  Examiner:  All  right;  let  it  be  marked  if  you  want 
to  offer  it. 

Mr.  Scharfeld:  Is  it  in  duplicate? 

Mr.  Hanley:  You  can  supply  a  duplicate  if  you  want  to. 

Mr.  Scharfeld:  We  will  see  about  who  supplies  a  dupli¬ 
cate. 

By  Mr.  Hanley : 

Q.  I  hand  you  Exhibit  8  and  ask  you  to  state — 

Mr.  Scharfeld  (Interposing) :  I  object  to  it  unless  it  be 
identified. 

The  Examiner:  He  is  asking  him  what  it  is.  Wasn’t 
that  the  question  ? 

Mr.  Scharfeld :  He  should  ask  the  witness  what  the  doc¬ 
ument  is  by  qualifying  questions,  how  it  was  prepared,  and 
who  made  it. 

The  Examiner :  Can  you  state  what  that  is  in  your  hand? 

The  Witness :  I  can  state  what  it  is.  It  seems  to  me  a 
piece  of  promotional  literature  by  KTSM  on  the  face  of  it. 

The  Examiner:  All  right. 

By  Mr.  Hanley: 

254  Q.  Have  you  read  the  second  paragraph?  A.  This 
paragraph  (indicating) ;  yes,  I  have. 

Q.  Which  in  words  and  figures  are  as  follows — 

Mr.  Scharfeld:  (Interposing)  I  object  to  it,  if  the  Ex¬ 
aminer  please,  and  I  object  to  anything  being  read  into  this 
record  unless  the  document  has  been  identified  by  the  proper 
witness. 

Mr.  Hanley:  We  offer  it  in  evidence. 

Mr.  Scharfeld :  I  object  to  it. 

The  Examiner:  The  objection  is  overruled. 

Mr.  Scharfeld :  If  the  Examiner  please,  this  has  not  been 
identified  as  to  who  made  it,  what  it  contains,  and  it  is  not 
in  duplicate. 

The  Examiner:  It  is  issued  under  the  name  of  the  re¬ 
spondent. 

Mr.  Scharfeld :  I  know,  but  it  has  not  been  identified  by 
any  of  the  interveners  or  any  of  the  parties  here.  If  those 
parties  need  to  be  called  let  them  be  called  as  witnesses. 
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The  Examiner:  The  objection  is  overruled.  Go  ahead, 
Mr.  Hanley. 

Mr.  Scharfeld:  Let  the  record  show  an  objection  by 
KTSM  to  the  introduction  of  this  document  and  any  ques¬ 
tions  with  reference  to  it. 

The  Examiner :  All  right.  The  record  no  doubt  shows  it 
by  this  time. 

255  (The  document  referred  to  was  received  in  evi¬ 
dence,  marked  “Applicant’s  Exhibit  No.  8,  Docket 
No.  3858,”  and  is  filed  with  the  transcript  in  the  possession 
of  the  Commission.) 

By  Mr.  Hanley : 

Q.  I  call  your  attention  to  the  second  paragraph  on  the 
first  page  of  Exhibit  8,  which  reads  as  follows : 

“There  are  15,000  radio  sets  in  El  Paso,  and,  as  the  Gov¬ 
ernment  Census  gives  a  conservative  estimate  of  four  and 
one-third  persons  to  a  set,  KTSM  reaches  approximately 
65,000  persons  in  El  Paso  alone.  During  the  World  Series 
it  was  estimated  that  100,000  people  were  listening  to  this 
radio  station.  Telegrams  and  letters  reported  reception  in 
Sierra  Blanca,  Las  Cruces,  Hot  Springs,  Chihuahua  City, 
and  other  communities.” 

Assuming  that  that  is  the  situation  at  the  present  time  in 
El  Paso,  are  you  prepared  to  change  your  testimony  as  to 
the  number  of  radio  sets  and  listeners  in  the  El  Paso  area? 
A.  I  certainly  am  not,  because  1  am  not  assuming  that  that 
is  correct.  I  don’t  know. 

Q.  Now,  you  spoke  a  moment  ago — 

Mr.  Scharfeld  (Interposing) :  If  the  Examiner  please, 
has  that  been  admitted  as  an  exhibit? 

The  Examiner:  Yes,  sir,  I  think  it  has. 

Mr.  Scharfeld:  Has  it  been  submitted  in  duplicate? 

Mr.  Hanley:  If  you  don’t  supply  a  duplicate  of  it  then 
I  will. 

Mr.  Scharfeld:  The  rules  of  the  Commission  require 
things  in  duplicate. 

256  The  Examiner :  That  is  true.  All  right ;  go  ahead, 
Mr.  Hanley. 

Mr.  Hanley:  We  will  file  a  photostatic  copy  of  it  within 
five  days. 
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Mr.  Burges :  Unless  they  can  furnish  another  copy  of  the 
original. 

The  Examiner:  All  right,  that  may  be  done.  Go  ahead. 

Bv  Mr.  Hanlev: 

Q.  Now  then,  in  your  testimony  with  reference  to  national¬ 
ities  in  El  Paso,  you  referred  to  Volume  3,  part  2,  page  1008 
of  the  1930  Census,  in  which  you  stated  there  were  a  certain 
percentage  of  Mexicans.  I  will  ask  you  to  state  if  you  can 
find  on  page  1008  the  name  Mexican  or  Mexicans.  A.  (Con¬ 
sulting  document)  I  am  afraid  I  must  apologize  for  not 
having  put  the  right  page  down ;  I  am  sorry. 

Q.  Is  that  true  of  all  your  other  exhibits? 

By  Mr.  Scharfeld : 

Q.  Will  you  correct  that  page,  Dr.  Hettinger?  A.  That 
page  can  be  corrected  by  referring  to  the  proper  tables, 
yes.  I  unfortunately  changed  some  classifications  here 
where  you  have  some  difficulty  sometimes  in  fixing  these 
things  around. 

You  will  find  those  figures  on  Mexicans  in  Table  17,  pages 
1014  and  15  of  this  Volume  3. 

The  other  deals  with  the  foreign-born  and  the  native  white 

instead. 

257  By  Mr.  Hanley : 

Q.  Now,  will  you  turn  to  page  987  in  Volume  3,  Part  2,  and 
I  ask  you  will  you  find  any  Mexicans  on  that  page  ?  A.  This 
is  bv  context.  You  will  find  the  same  thing  back  here  in 
Table  17. 

Q.  Do  you  find  them?  A.  No,  I  don’t  on  that  page. 

Q.  Are  you  willing  to  correct  all  these  pages?  A.  Yes, 
sir,  all  the  page  numbers. 

Q.  To  be  accurate  and  so  forth?  A.  Yes,  in  order  to  be 
accurate. 

Q.  Now,  did  you  take  into  account  in  these  pages  the  num¬ 
ber  of  Syrians,  Indians,  Italian  and  Jewish  and  other  people 
down  there?  A.  As  separate  items? 

Q.  Yes.  A.  No,  I  did  not. 

Q.  Among  foreigners?  A.  They  are  usually  classified  in 
the  census  as  mertlv  foreign-born. 
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Q.  Do  you  know  what  percentage  of  the  Mexican  people  j 
in  El  Paso  are  citizens  of  the  United  States?  A.  That  is  not 
stated  in  the  census. 

Q.  You  would  not  know  then?  A.  No,  I  would  not  know. 

Q.  Would  it  surprise  you  to  know  that  less  than  25  per  ! 
cent  are  not — 

Mr.  Scharfeld:  (Interposing)  I  object  to  any  state- 

258  ment  of  counsel  being  put  into  the  record  as  to  what 
that  figure  is. 

The  Examiner:  Yes.  He  said  he  didn’t  know. 

By  Mr.  Hanley : 

Q.  Will  you  find  in  the  census  there  just  -where  that  in¬ 
formation  can  be  had?  A.  Which  information? 

Q.  With  reference  to  the  percentage  of  American  citizens  i 
there  arc  in  El  Paso  that  are  of  Mexican  parentage  or  j 
Mexican  names. 

(Discussion  off  the  record) 

A.  As  far  as  the  city  and  county  of  El  Paso,  Texas  is  con¬ 
cerned  as  against  the  state  as  a  whole  I  would  really  have 
to  go  through  this  and  find  out  exactly  where  it  is,  if  it  is  in 
here  (indicating  document). 

Q.  You  won’t  be  here  tomorrow,  though?  A.  Unfortu¬ 
nately  no. 

Q.  Will  you  supply  a  memorandum  to  counsel  for  the  ap¬ 
plicant  here  making  all  these  corrections  and  so  forth  of  the 
pages  that  you  have  wrong  and  have  omitted?  A.  I  would  , 
be  very  glad  to  give  you  those  pages  and  that  paging  in¬ 
formation. 

Q.  When  can  you  have  that?  A.  Well,  it  depends  upon 
how  much  I  can  clean  up  this  evening. 

Q.  As  a  matter  of  fact,  Doctor,  you  have  just  made  these 
compilations  from  the  census  of  1910,  1020  and  1030?  A. 
Yes. 

Q.  And  whatever  stuff  you  got  from  the  income 

259  tax?  A.  Yes. 

Q.  You  don’t  pretend  to  say  that  El  Paso  hasn’t 
advanced  or  recovered  from  the  depression  of  any  sort  in 
the  last  three  or  four  years,  do  you?  A.  I  don’t  say  it  has 
not  recovered  at  all. 

Q.  You  haven’t  got  any  information  to  that  effect  or  any 
figures.  A.  There  is  one  figure  I  do  have  that  leads  me  to 
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believe  it  has  not  recovered  as  fast  as  the  rest  of  the  country. 

Q.  I  don’t  care  about  what  you  believe;  I  am  asking  you 
from  what  source. 

Mr.  Scharfeld:  He  is  testifying  as  an  expert. 

Mr.  Hanley :  Not  my  expert.  He  is  on  cross-examination. 

The  Examiner:  He  said  on  one  figure. 

Mr.  Scharfeld:  He  is  still  the  same  expert  he  was  on 
direct,  and  he  has  not  changed  his  color. 

Mr.  Hanley:  He  better  change  his  color.  He  is  pretty 
spotted  already. 

Mr.  Scharfeld :  Not  as  badly  spotted  as  you  are. 

The  Examiner :  Let  us  not  have  this  cross  talk  here. 

Mr.  Scharfeld:  I  do  not  like  the  remarks  of  counsel  di¬ 
rected  to  the  witness. 

The  Examiner :  Devote  your  efforts  to  the  questions. 

Mr.  Scharfeld:  I  do  not  mind  him  addressing  remarks  to 
me,  but  not  to  the  witness. 

A.  All  right.  One  indication  of  business  volume  is  usually 
newspaper  advertising  lineage,  because  that  shows  a  very 
definite  correlation  with  the  general  trend  of  busi- 
260  ness. 

So  far  as  newspaper  lineage  in  El  Paso  is  con¬ 
cerned  from  Media  Records  vou  will  find  that  in  1933  it  was 
9,195,086,  and  in  1935  it  was  10,030,786.  This  was  an  in¬ 
crease  of  9  per  cent.  On  the  other  hand,  the  advertising 
lineage  for  the  country  as  a  whole  arose  from  1,065,514,601 
to  1,246,941,513  in  1935.  That  was  a  gain  of  16.9  per  cent. 
In  other  words,  considerably  less. 

By  Mr.  Hanley : 

Q.  Now,  as  to  examining  into  the  minimum  and  maximum 
rate  in  El  Paso —  A.  (Interposing)  Yes. 

Q.  (Continuing) — and  in  arriving  at  your  figures  there 
isn’t  it  a  fact  that  you  just  took  into  account  the  advertis¬ 
ing  in  connection  with  radio  stations?  A.  I  am  afraid  you 
don’t  make  your  question  quite  clear. 

Q.  As  to  radio  station  advertising  your  objective  here  was 
to  determine  radio  advertising,  wasn’t  it?  A.  No;  my  ob¬ 
jective  there  was  to  find  out  the  entire  local  advertising  vol¬ 
ume,  local  advertising,  retail  advertising. 
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Q.  When  you  talk  about  minimum  and  maximum  rates  you 
are  just  guessing  at  that,  aren’t  you?  A.  No.  That  was 
testified  to  yesterday. 

Q.  How  did  you  decide  what  the  average  rate  is  ?  A.  How 
did  I  decide  what  the  average  rate  is?  I  think  possibly  the 
soundest  way  to  do  that  would  be  to  figure  at  least  half  of 
your  business  was  done  at  the  maximum  and  half  at 

261  the  minimum,  and  that  is  possibly  giving  the  situa¬ 
tion  a  break. 

Q.  Isn’t  it  a  fact  that  the  major  and  largest  users  of  space 
operate  on  the  minimum  rate?  A.  Yes.  And  it  is  also  pos¬ 
sibly  true  that  the  smallest  ones  will  operate  on  the  other,  j 

Q.  As  a  matter  of  fact  it  is  a  rank  guess,  isn’t  it,  on  your 
part  with  reference  to  these  rates?  A.  No,  I  wouldn’t  call 
it  a  rank  guess.  I  would  call  it  an  educated  guess.  It  is 
still  partly  an  estimate,  yes.  Any  figure  you  estimate  is 
that. 

Mr.  Handley:  That  is  all. 

The  Examiner :  Anything  on  behalf  of  the  Commission  ? 

Mr.  Cunningham:  I  should  like  to  ask  one  or  two  ques¬ 
tions  if  I  may. 

Cross-examination 

By  Mr.  Cunningham: 

I 

Q.  Doctor,  do  you  happen  to  know  the  number  of  resi¬ 
dents  in  El  Paso  who  understand  the  English  language? 
A.  No,  I  do  not.  There  would  be  no  way  of  discovering  that, 
I  am  afraid. 

Q.  As  I  understand  it,  vour  conclusion  that  El  Paso  can¬ 
not  support  another  broadcasting  station  is  based  upon  an 
economic  situation  which  you  have  discovered?  A.  That  is 
correct. 

Q.  From  the  census  ?  A.  Yes. 

Q.  As  of  the  year  1934  and  prior  thereto,  but  not  subse¬ 
quent  thereto?  A.  Only  to  the  extent  that  I  was  able 

262  to  include  that  in  that  last  estimate,  that  is  quite  cor¬ 
rect.  Most  of  the  figures  are  prior  to ;  in  other  words, 

1933  and  earlier. 

Q.  Yes.  A.  In  other  words,  1930. 

Q.  And  as  I  understand  your  testimony  you  have  never 
been  in  El  Paso?  A.  That  is  quite  correct. 
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Q.  And  I  take  it  that  you  do  not  know  the  present  eco¬ 
nomic  situation  which  obtains  in  El  Paso  ?  A.  Not  at  first 
hand,  no. 

Q.  So  that,  Doctor,  I  take  it,  that  you  were  required  to 
speculate  and  did  speculate  when  you  testified  that  El  Paso 
could  not  now  from  an  economic  standpoint  support  another 
broadcasting  station?  A.  That  is  quite  correct. 

(2-  And  have  you  any  reason  to  believe  that  persons  and 
establishments  who  or  which  advertise  through  the  news¬ 
paper  will  not  decide  to  advertise  by  radio  broadcasting? 
A.  Yes,  I  do. 

(c).  AVhat  is  that?  A.  That  is  based  on  a  certain  limit,  at 
least  the  limit  of  tolerance,  and  there  vou  have  to  consider 
that,  and  that  is  the  fact  that  most  of  the  advertising  in  that 
town  is  going  to  be  by  retail  establishments,  and  has  to  be 
because  of  the  general  market  nature  of  the  town. 


In  a  ease  like  that  your  advertising  expenditures 

between  media  and  so  forth  are  fairlv  closeK*  cir- 

•  ■ 


cumscribed.  You  have  got  to  show  pictures  of 

dresses  and  your  feature  things  of  that  sort.  You  have  a 

certain  amount  that  has  to  go  into  display  on  various  types 

of  stores,  and  the  amount  you  can  play  in  one  direction  or 

another  does  not  varv  tremendouslv.  It  will  in  one  or  two 

•  * 

instances,  but  as  far  as  the  general  run  of  stores  are  con¬ 
cerned,  no.  Frankly,  upon  that  as  much  as  anything  I 
based  my  ultimate  conclusion. 

(t).  As  I  understand  you.  Doctor,  you  are  not  prepared  to 
state  as  a  conclusive  proposition  from  your  examination  and 
study  that  the  City  of  FI  Paso  cannot  now  support  another 
broadcasting  station,  a  conclusive  proposition?  A.  Not  as 
categorically  as  that,  no. 


Mr.  Cunningham:  I  believe  that  is  all. 

M r.  Hanley :  That  is  all. 

The  Examiner:  Anything  on  redirect  examination? 
Mr.  Scharfeld :  .lust  one  question. 


Redirect  examination 


II v  Mr.  Scharfeld: 


(c).  Dr.  Hettinger,  those  compilations  upon  which  you 
based  your  opinion  are  the  best  and  most  recently  avail¬ 
able?  A.  Those  are  the  most  recent  figures,  yes. 
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Q.  There  are  no  other  figures  from  which  you  could  have 
compiled  the  same  information?  A.  No. 

The  Examiner:  Is  that  all? 

Mr.  Scharfeld:  That  is  all. 

267  Karl  0.  Wyler  was  called  as  a  witness  on  behalf  of 
Station  KTSM  and,  having  been  first  duly  sworn,  tes¬ 
tified  as  follows : 

Direct  Examination 

268  By  M  r.  Scharfeld : 

Q.  State  vour  name  and  address  for  the  record.  A.  Karl 
O.  Wyler,  El  Paso,  Texas. 

Q.  What  is  vour  occupation?  A.  Manager  of  Station 
KTSM,  El  Paso,  Texas. 

Q.  How  long  have  you  been  connected  with  KTSM  and  in 
what  capacity?  A.  1  have  been  connected  with  the  station 
since  its  inception  in  August,  1929,  first  becoming  announcer, 
following  that  I  was  made  program  director  of  the  station, 
holding  that  position  for  sixteen  months.  Following  that 
I  was  made  salesmanager  for  tin*  station,  which  position  I 
held  for  a  period  of  approximately  a  year  or  so  and  was 
made  manager  of  the  station  in  May,  1933. 

Q.  To  whom  is  KTSM  licensed?  A.  To  whom  is  it  li-! 
censed ? 

Q*  That  is  right.  A.  The  Tri-State  Broadcasting  Com¬ 
pany,  Inc. 

Q.  Is  that  a  Texas  corporation?  A.  Yes,  it  is. 

Q-  Who  are  the  stockholders?  A.  The  principal  stock-! 
holder  of  the  corporation  is  at  the  present  time  Mrs.  \V.  G. 
W  alz,  and  the  other  stockholders  are  F.  L.  Koons  and  W.  ( '. 
Bn  i  lev. 

Q.  Win  *ii  was  KTSM  first  licensed  to  broadcast  ?  A.  Au¬ 
gust  22,  1929. 

(th  What  is  the  present  assignment  of  frecpienev  and 
power?  A.  W*e  have  an  assignment  of  100  watts  day  and 
night  on  the  frequency  of  1310  kilocycles,  sharing 

269  time  with  W  DA  1 1. 

Q.  W  1 1 ( * n  did  the*  I  ri-State  Broadcasting  Companv  1 
take  over  the  active  operation  of  KTSM?  A.  At  the  time  | 
the  station  was  started  the  style  name  of  the  company  was 
Tri-State  Broadcasting  Company,  although  at  that  time  it 
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was  not  a  corporation  and  did  not  become  a  corporation 
until  September  1,  1932,  at  which  time  we  assumed  control 
of  the  station. 

Q.  Wore  you  associated  with  the  station  at  that  time? 
A.  I  was,  vcs. 

7  v 

Q.  What  conditions  existed  at  that  time  with  respect  to 
the  station’s  operating  expenses  and  revenue?  A.  During 
the  first  few  years  of  our  operation  we  had  a  terrific  time 
securing  business,  which  continued  right  straight  on 
through,  the  advertisers  were  not  particularly  desirous  of 
advertising,  and  our  revenues  were  necessarily  small. 

Mr.  Cunningham:  I  think,  if  I  may  interrupt,  this  is  a 
little  vague  and  indefinite,  and  we  should  have  some  spe¬ 
cific  details  on  the  subject,  rather  than  the  opinion  and  in- 
uendo  of  the  witness. 

The  Examiner:  Just  give  the  facts,  the  dates  and  the  re¬ 
ceipts  and  the  disbursements. 

The  Witness :  Unfortunately  T  do  not  have  the  informa¬ 
tion  to  give  you  the  exact  information  as  to  that. 

The  Examiner :  You  can  give  it  approximately. 

The  Witness :  Of  my  own  personal  knowledge  I  do  know 
that  during  this  time  the  expenses  were  larger  than 
270  the  income  on  an  average  basis;  I  mean  the  yearly 
income  was  not  sufficient  to  meet  the  expenses,  and 
that  the  station  therefore  was  losing  money  during  that 
time. 

The  Examiner:  Just  what  time  do  you  have  reference  to? 

The  Witness:  I  am  referring  now  from  1929  to  through, 
or  at  least  up  until  1933.  There  may  have  been  periods 
through  there  of  some  profits  but  I  do  know  that  the  station 
was  not  faring  in  a  good  shape  at  all;  that  is,  the  profits 
were  not  commensurate  with  the  business. 

By  Mr.  Scharfeld: 

Q.  Did  you  have  any  difficulty  getting  the  station  estab¬ 
lished  and  accepted  as  a  public  service  medium?  A.  Yes, 
we  did.  It  was  a  long  hard  pull  to  get  the  station  estab¬ 
lished,  and  it  did  not  really  become  established  in  the  City 
of  El  Paso  until  along  in  1934. 

Q.  What  changes  have  taken  place  since  the  station  first 
began  to  broadcast,  taking  it  right  along  up  to  the  present 
time?  A.  During  the  time  from  1929  when  KTSM  started 
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operation,  until  1933,  the  attitude  of  the  management  of 
the  station  at  that  time  was  somewhat  antagonistic,  there 
seemed  to  be  no  desire  to  cooperate  with  the  existing  agen¬ 
cies  in  El  Paso. 

Mr.  Cunningham:  If  this  type  of  testimony  is  intendedj 
to  be  of  assistance  to  the  Commission  in  ascertainingj 
whether  the  station  operated  at  a  loss  or  gain,  and  whether! 
another  station  is  justified  there,  it  seems  to  be  tliej 

271  opinion  of  the  witness,  which  the  Commission  should! 
draw  from  the  facts,  which  the  Commission  shouldj 

give. 

The  Examiner :  I  think  it  would  be  better  to  give  the  factsj 
and  let  the  Commission  draw  their  own  conclusions. 

The  Witness:  What  type  of  facts  do  you  mean,  Mr. 
Cunningham? 

Mr.  Scharfeld:  Let  us  get  it  in  this  way: 

By  Mr.  Scharfeld:  j 

Q.  What  efforts  have  you  made,  and  what  have  you  done! 
to  have  KTSM  take  a  part  in  the  civic  life  of  El  Paso?  A.j 
We  have  made  definite  efforts  to  have  KTSM  become  a  partj 
of  the  civic  life  of  El  Paso  in  that  we  have  offered  our  fa-j 
cilities  to  all  types  of  agencies,  the  American  Red  Cross, 
the  Community  Chest,  the  churches,  civic  organizations, 
clubs,  the  city  administration  and  governmental  agencies, 
and  offered  them  our  facilities  at  any  time  they  so  desired.j 
Q.  Have  you  offered  facilities  of  KTSM  to  all  suchj 
groups?  A.  Yes,  sir. 

Q.  Free  or  charge?  A.  Yes,  sir. 

Q.  Have  you  always  made  time  available  to  them  whenj 
requested?  A.  Yes,  sir;  we  have. 

Q.  Have  you  ever  turned  down  requests  from  such  groups? 
A.  No,  sir;  we  have  never  done  that. 

272  Q.  Have  you  ever  cancelled  or  shifted  a  commercial 
program  to  make  time  available  for  them?  A.  We 

have. 

Q.  Do  your  commercial  contracts  contain  clauses  to  pro¬ 
tect  such  cancellations?  A.  Yes,  sir. 

Q.  How  much  of  an  investment  does  KTSM  represent? 
A.  Some  $27,000. 

Q.  How  long  had  the  station  been  operated  with  a  deficit, j 
and  when  did  it  first  show  a  profit  ?  A.  The  first  profits  were! 
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shown  in  the  year  1934.  Previous  to  that  time  the  station 
had  not  operated  at  a  profit.  There  were  many  occasions 
during  that  time  wherein  the  employees  necessarily  had  to 
wait  for  their  salary  check.  I  being  one  of  those  employees. 

Q.  How  much  was  the  profit  of  1934,  which  you  say  was 
the  first  one?  A.  Approximately  $4,000. 

Q.  Have  any  dividends  been  declared  by  the  corporation  ? 
A.  We  have  declared  one  dividend,  which  was  in  1935. 

Q.  How  much  of  a  dividend  was  that?  A.  $5,000. 

Q.  Do  the  dividends  declared  in  1935  represent  the  only 
return  to  the  stockholders  since  the  corporation  first  oper¬ 
ated  KTSM?  A.  That  is  correct;  yes,  sir. 

Q.  Will  you  state,  Mr.  Wyler,  how  many  employees 
273  there  are  on  the  paytoll  of  KTSM?  A.  We  have  15 
fulltime  employees  at  the  present  time. 

Q.  What  do  they  comprise?  A.  We  have  the  station  man¬ 
ager,  we  have  two  full-time  announcers,  one  part-time  an¬ 
nouncer  and  salesman,  one  program  director  and  his  assis¬ 
tant,  we  have  a  chief  engineer  and  two  assistants,  and  three 
full-time  salesmen,  one  bookkeeper  and  accountant  and  one 
continuity  writer. 

The  Examiner:  What  was  the  total  profit  in  1935? 

The  Witness :  $7,000. 

By  Mr.  Scharfeld: 

Q.  What  is  the  monthly  pavroll?  A.  Approximatelv 

$2,000. 

Q.  Has  it  increased  in  the  past  few  years?  A.  Yes,  it 
has. 

Q.  To  what  extent?  A.  Well,  it  has  increased  from  1929 
where  there  were  four  employees  consisting  of  the  manager, 
one  announcer,  one  technician  and  one  commercial  man,  to 
the  present  staff  of  15  people. 

Q.  Has  the  payroll  itself  also  increased?  A.  Necessarily 
it  would  increase  with  those  increases  in  the  number  of  em¬ 
ployees. 

Q.  Are  all  of  the  present  employees  of  the  station  resi¬ 
dents  of  El  Paso?  A.  They  are. 

Q.  Do  you  have  any  full-time  performing  artists?  A.  No, 
sir. 
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Q.  How  do  you  employ  such  performers,  according 

274  to  the  different  program  schedules?  A.  Yes,  sir. 

Q.  Will  you  state  what  the  hours  of  operation  are 
of  KTSM  ?  A.  6 :30  a.  m.  to  11  p.  m.,  continuous. 

Q.  Have  you  prepared  a  list  of  programs?  A.  I  have. 

Q.  What  period  of  time  do  they  cover?  A.  This  covers 
our  program  for  March  16  through  Sunday,  March  29, 
1936. 

Q.  Is  it  typical  and  representative  of  the  daily  broadcasts 
of  KTSM?  A.  It  is;  yes,  sir. 

Q.  Were  all  of  those  items  listed  on  the  document  actually 
broadcast?  A.  Yes,  sir;  this  listing  was  prepared  from  our 
station  log  and  was  prepared  after  the  broadcasts  had  ac-| 
tually  been  on  the  air. 

Q.  Was  it  prepared  by  you  and  under  your  direction?  A. 
It  was,  yes,  sir. 

Q.  And  is  true  and  correct  as  shown  by  your  log  of  what 
was  broadcast?  A.  Yes,  sir. 

Q.  I  offer  that  as  Intervenor’s  Exhibit  No.  9. 

The  Examiner:  Is  there  any  objection? 

Mr.  Hanley:  I  have  just  a  qualifying  question  or  two. 

By  Mr.  Hanley: 

275  Q.  Have  you  the  original  logs  of  the  station  during 
that  period?  A.  We  keep  the  original  logs,  yes,  sir. 

Q.  Are  they  available  to  be  introduced  in  evidence  here? 
A.  I  do  not  think  so,  I  do  not  have  them  with  me  at  the  pres¬ 
ent  time.  They  are  available,  however,  and  can  be  gotten 
for  you. 

I 

Mr.  Hanley:  1  think  the  original  logs  would  be  the  best 
evidence,  Mr.  Examiner. 

The  Examiner :  My  understanding  is  the  log  is  required 
to  be  kept  at  the  station. 

Mr.  Cunningham:  I  do  not  think  we  require  the  log  in 
these  proceedings,  Mr.  Examiner,  or  at  least  in  any  pro¬ 
ceeding  in  which  I  have  participated.  All  interested  parties 
have  been  permitted  to  present  and  offer  copies  of  the  con¬ 
tents  of  the  logs. 

The  Examiner:  It  has  been  the  practice  here  to  admit 
copies  of  the  log,  and  the  objection  will  be  overruled.  Are 
there  any  further  questions,  Mr.  Hanley,  on  the  qualifica¬ 
tion  of  the  exhibit  ? 
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Mr.  Hanley :  No,  sir,  only  my  objection. 

The  Examiner:  The  objection  will  be  overruled  and  the 
copy  of  the  log  will  be  admitted  in  evidence. 

(The  document  referred  to  was  received  in  evidence, 
marked  “KTSM  Exhibit  No.  9,  Docket  No.  3858,”  and  is 
filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

276  By  Mr.  Scharfeld: 

Q.  Will  you  take  that  schedule  you  have  prepared  and 
give  a  general  description  of  the  program  broadcast  by 
KTSM  as  reflected  by  that  exhibit?  A.  This  list  here  would 
show  that  we  are  at  the  present  time  broadcasting — 

Mr.  Cunningham:  What  is  that?  Perhaps  I  don’t  under¬ 
stand  the  question. 

Mr.  Scharfeld:  Let  me  perhaps  break  it  down  for  you, 
Mr.  Cunningham. 

By  Mr.  Scharfeld : 

Q.  What  per  cent  of  those  programs  are  live  talent  and 
explain  what  you  mean  by  live  talent.  A.  I  would  say  ap¬ 
proximately  15  per  cent  of  the  programs  listed  here  are 
live  talent,  and  by  live  talent  I  mean  artistry  of  programs 
other  than  recorded  music. 

Q.  Is  that  all  local  talent?  A.  Yes,  sir. 

Q.  How  do  you  account  for  the  15  per  cent  which  you  have 
just  given?  A.  That  is  accountable  because  in  our  average 
we  generally  use  only  about  15  per  cent  of  live  talent. 

Q.  What  I  mean  is  whether  that  is  a  comparatively  small 
or  a  large  amount,  and  why  would  it  approximate  15  per 
cent  of  live  talent,  and  why  have  you  arranged  your  pro¬ 
grams  in  that  manner,  in  other  words  ?  A.  In  El  Paso  there 
are  no  full  time  orchestras  with  possibly  one  or  two  excep¬ 
tions  in  the  lower  class  part  of  the  town,  who  devote  their 
entire  time  to  music.  The  theatres  of  El  Paso  have 

277  no  orchestras.  There  are,  as  I  say,  no  night  clubs 
on  this  side  of  the  river  in  El  Paso,  and  there  are,  to 

my  knowledge,  with  the  possible  exception  of  a  few  voice 
teachers,  no  one  in  El  Paso  who  devotes  their  entire  time 
or  makes  their  livelihood  from  music. 

We  keep  a  record  of  talent,  and  by  that  I  mean  a  card 
index  of  talent  as  to  what  talent  is  available  there,  calling 
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it  specifically  local  talent,  and  as  to  what  their  capabilities 
are  and  what  type  of  programs  they  can  produce. 

By  reason  of  the  fact  every  one  of  these  so-called  artists 
are  employed  regularly  on  a  full  time  basis  in  something 
else  other  than  music,  their  time  for  the  preparation  and 
production  of  programs  is  of  course  limited  and  obviously, 
because  of  the  lack  of  rehearsal  their  repertoires  are  some¬ 
what  limited,  and  therefore  we  are  unable  to  use  them  more 
than  15  per  cent  of  the  time. 

Q.  What  have  you  done  to  encourage  and  develop  such 
local  talent  as  there  is?  A.  We  have  encouraged  local 
talent  as  much  as  we  possibly  can.  Being  specific,  we  have 
provided  some  very  good  artists  who  are  at  the  present  time 
incidentally,  appearing  on  chain  programs,  and  I  will  be 
specific  in  that  by  mentioning  the  names  of  King  Harvey, 
who  appeared  in  El  Paso  under  the  name  of  Harvey  Shafer, 
who  is  now  signing  with  Red  Nichols  and  his  orchestra. 

We  have  also  trained  and  developed  Pat  Norman,  now 
singing  with  Paul  Pendergrast  and  his  orchestra  on 
278  the  Columbia  Chain. 

In  addition  to  that,  Glen  Moore,  Trucy  Pratt  and 
Harry  Brown,  who  received  their  preliminary  training  on 
KTSM  are  now  appearing  with  a  large  orchestra  and  being 
broadcast. 

We  run  a  series  of  amateur  contests,  and  we  had  a  very 
large  amateur  contest  last  fall,  or  as  a  matter  of  fact  we 
had  two  last  fall,  and  run  them  continually  to  see  if  we 
can  uncover  local  talent  and  find  out  what  their  capabilities 
are,  and  as  I  said  a  while  ago,  such  talent  as  we  find  is  in¬ 
dexed  and  the  cards  placed  with  our  program  director,  and 
used  as  their  repertoires  will  permit. 

Q.  What  are  the  standards  of  qualifications  you  impose 
on  those  who  broadcast?  A.  Quite  obviously  we  do  not  put 
a  man  or  an  artist  on  the  air  by  his  own  claims ;  that  is,  if 
somebody  were  to  walk  in  the  studio  and  say,  “I  play  a 
harmonica,”  we  do  not  schedule  him  on  a  program,  but  we 
have  a  regular  series  of  auditions,  putting  them  through  the 
auditions  and  determining  ourselves  whether  or  not  they 
are  capable  of  going  on  the  air,  whether  their  program 
would  be  listened  to ;  in  other  words,  they  must  have  some 
ability  before  they  are  allowed  to  present  their  programs. 


* 

} 
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Q.  Would  you  say  that  KTSM  has  made  use  of  all  avail¬ 
able  material  conforming  with  their  standards  of  broad¬ 
casting?  A.  I  feel  so,  as  much  as  the  talent  itself  will  per¬ 
mit. 

Q.  Would  you  call  El  Paso  a  center  for  profes- 

279  sional  talent?  A.  No,  sir;  I  would  not,  inasmuch  as  I 
stated  awhile  ago  that  the  theatres  of  El  Paso  do  not 

have  vaudeville  shows,  and  it  is  remotely  located  from 
the  highways  of  talent,  and  I  certainly  would  not  call  it 
a  center  for  talent. 

Q.  Well,  for  professional  talent,  how  far  away  would 
you  say  the  closest  center  is,  where  you  obtain  professional 
talent?  A.  I  would  say  possibly  Hollywood,  or  Dallas,  Fort 
Worth  and  that  area. 

Q.  What  has  been  some  of  your  background  in  the  enter¬ 
tainment  field  other  than  broadcasting?  A.  I  have  been  the 
leader  of  an  orchestra.  While  I  was  in  school  I  had  an 
orchestra  of  my  own.  I  have  sung  in  church  choirs  and  I 
have  been  a  member  of  quartettes,  I  play  a  few  instruments, 
including  the  violin,  bass  drum  and  viol,  and  the  paino 
some  but  not  much. 

Q.  While  you  have  been  with  KTSM  you  have  been  in 
charge  of  the  selection  of  material  and  program  talent?  A. 
Not  the  entire  time.  For  sixteen  months  I  was  program 
director  of  the  station,  and  in  my  present  position  of  man¬ 
ager  of  the  station,  I  am  in  close  contact  with  that. 

Q.  Based  on  your  background  and  experience,  what  is 
your  opinion  as  to  the  present  available  supply  of  program 
material  and  talent  for  broadcasting  purposes  in  El  Paso? 
A.  I  believe  we  are  using  at  the  present  time  prac- 

280  ticallv  all  of  the  talent  that  is  available  that  could 
produce  programs  that  would  be  sufficiently  interest¬ 
ing  to  be  listened  to.  We  have  offered  the  facilities  to  and 
broadcast  nearly  every  musical  group  in  El  Paso  and  every 
artist.  We  are  continually  running  our  amateur  contests 
to  develop  that  talent.  We  would  like  to  use  all  we  can 
get,  and  we  will  use  them  if  they  are  there.  We  have  never 
turned  them  down. 

Q.  Would  you  say  you  have  exhausted  every  effort  to 
encourage  and  make  use  of  this  available  talent?  A.  Yes, 
I  believe  so. 
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Q.  Is  there  sufficient  good  calibre  program  material  and 
talent  in  your  estimation  available  for  another  station  in 
El  Paso? 

Mr.  Cunningham:  I  think  that  calls  for  the  opinion  of 
this  witness.  That  is  the  point  which  the  Commission  is 
expected  to  decide  really,  and  not  this  witness. 

The  Examiner:  That  is  true,  but  he  has  quite  a  lot  of  ex¬ 
perience  along  that  line. 

Mr.  Cunningham:  Yes,  but  his  interest  is  to  great  in  this 
proceeding,  I  do  not  think  it  would  be  proper  for  him  to 
give  that  opinion,  although  I  do  not  think  anyone  would  be 
misled. 

Mr.  Scharfeld:  I  think  it  is  the  best  evidence  available, 
a  man  who  has  had  experience  there.  We  are  trying  to 
bring  out  the  facts  here,  and  here  is  a  statement  or  opinion, 
it  is  granted,  given  after  the  facts  are  in. 

The  Examiner:  You  may  go  ahead  and  answer  the 
281  question. 

Mr.  Scharfeld:  Will  the  reporter  read  the  ques¬ 
tion? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  There  would  not  be  a  sufficient  amount  of 
talent  for  two  stations  in  El  Paso.  If  that  talent  was  pre¬ 
sented  on  another  station  it  would  necessarily  have  to  be 
taken  from  us. 

By  Mr.  Scharfeld:  j 

i 

Q.  Is  this  talent  that  you  have  now  referred  to,  profes¬ 
sional  or  mostly  employed  regularly  elsewhere?  A.  In 
practically  every  case  they  are  employed  on  a  full-time 
basis  in  some  other  activity  than  music  or  broadcasting. 

Q.  In  order  to  supply  the  need  for  good  regular  entertain¬ 
ment,  what  do  you  use,  what  program  material?  A.  We 
have  purchased  the  musical  libraries  of  three  transcription 
companies,  including  the  World  Broadcasting  System,  the 
National  Broadcasting  Transcription  System,  and  the  Mc¬ 
Gregor  &  Solly  Service  in  order  to  diversify  our  program 
and  get  a  program  that  is  desirable.  In  addition  to  that, 
we  purchase  all  of  the  new  recordings  that  are  released. 

Q.  Are  those  transcription  services  you  mention  exclu¬ 
sively  for  the  use  of  KTSM?  A.  Yes,  sir. 
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Q.  Are  there  other  transcription  services  available?  A. 
Yes,  I  believe  there  are  two  that  I  know  of  that  are 

282  available. 

Q.  Were  all  of  these  transcription  services  offered 
to  you?  A.  Yes,  sir;  we  have  had  them  all  offered  to  us, 
and  we  took  our  pick  of  them. 

Q.  Why  did  you  select  those  that  you  did?  A.  I  am  con¬ 
vinced  beyond  all  doubt  that  the  three  we  have  represent 
the  best  that  could  be  obtained. 

Q.  How  much  do  you  spend  per  month  for  your  tran¬ 
scription  libraries?  A.  We  are  spending  over  $300  a  month. 

Q.  Would  it  be  possible  for  you  to  obtain  the  type  of 
talent  had  on  transcriptions,  in  El  Paso — I  mean,  live  talent? 
A.  No,  sir;  it  certainly  would  not. 

Q.  These  transcriptions  emanate  from  what  centers,  usu¬ 
ally?  A.  Two  of  them  I  will  say,  the  IVorld  Broadcasting 
and  the  N.  B.  C.  Transcription  Service  come  from  New’ 
York,  and  the  McGregor  &  Solly  is  from  the  Coast. 

Q.  Have  sponsors  using  transcriptions  in  their  programs 
renewred  their  contracts  with  you?  A.  Yes,  sir;  they  have. 

Q.  What  has  been  the  public  reaction  to  the  use  of  your 
transcriptions,  and  the  use  of  the  various  live  talent  pro¬ 
grams?  A.  The  response  to  transcriptions  has  been  very 
good.  The  reason  for  it  of  course  has  been  that  the  quality 
of  transmission  and  the  quality  of  entertainment  of  these 
transcriptions  is  so  far  superior. 

283  Mr.  Cunningham :  I  do  not  think  the  witness  should 
be  permitted  to  state  such  a  conclusion,  and  of  course 

I  object  to  it. 

Mr.  Scharfeld:  I  think  perhaps  Mr.  Wyler  can  confine 
himself  a  bit  more  closely  to  the  question. 

The  Witness:  Will  you  repeat  the  question  for  me? 

(The  pending  question  w’as  read  by  the  reporter.) 

The  Witness :  The  responses  from  the  advertisers  them¬ 
selves  have  been  good,  by  reason  of  the  fact  they  have  con¬ 
tinued  to  renew  their  contracts.  The  response  of  the 
listeners,  the  reaction  has  been  good  about  transcription 
broadcasts,  and  vTe  have  received  derogatory  letters  on  live 
talent  w*e  have  present. 
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By  Mr.  Scharfeld: 

Q.  Have  you  been  able  to  make  such  use  of  services  of 
performing  artists  who  visit  Ei  Paso?  A.«  Yes,  we  have. 

Q.  Who  are  such  persons,  and  how  frequently  does  that 
occur?  A.  That  occurs  as  frequently  as  these  persons  come 
through  El  Paso.  We  have  had  a  number  of  very  famous 
artists  on  the  air,  but  some  of  them  are  unable  to  broadcast 
from  our  station. 

Q.  Who  are  some  of  them,  name  a  few.  A.  We  have  had 
Ted  Fiorito  and  his  orchestra.  We  have  had  the  Associate 
Conductor  of  the  Philadelphia  Symphony  Orchestra  on  the 
air.  We  have  had  James  Van  Zandt,  National  Commander 
of  the  Veterans  of  Foreign  Wars  on  the  air.  We 

284  have  had  DeLoss  Walker,  associate  editor  of  Liberty 
Magazine  on  the  air.  We  have  had  Yasho  Broski,  I 

believe  that  is  his  name,  who  is  concert  violinist;  and  we 
have  had  baritone,  I  do  not  remember  his  name,  who  gave 
a  concert  for  the  New  York  National  Harmonic  Society. 

Just  as  frequently  as  those  people  come  to  El  Paso,  we 
broadcast  them  if  they  can  be  obtained  and  if  their  con¬ 
tracts  will  permit. 

Q.  Are  you  in  charge  of  the  program  policies  for  the  sta¬ 
tion  ?  A.  I  am ;  yes,  sir. 

Q.  What  are  those  programs  policies?  A.  We  have  a 
very  definite  policy  on  broadcasting  of  clairvoyants,  as- 
trologists,  numerologists  and  things  of  that  sort.  We  will 
not  permit  patent  medicines  to  be  broadcast.  We  have 
taken  off  of  the  air  or  refused  certain  accounts,  including 
Pluto  Water  and  a  number  of  other  accounts  we  have  re¬ 
fused  their  business. 

Q.  Do  you  make  the  facilities  of  KTSM  available  for 
broadcast  of  local  events  of  general  public  interest?  A. 
Very  generously  we  do. 

Q.  Have  you  prepared  a  list  of  some  of  the  public  service 
broadcasts  that  you  have  made?  A.  I  have. 

Q.  Does  that  document  before  you  represent  a  list  of 
some  of  those  broadcasts  during  the  past  year?  A.  It  does, 
yes. 

Q.  Were  those  actually  broadcast  ?  A.  They  were,  to  my 
own  knowledge. 

285  Q.  Did  you  prepare  that  list?  A.  It  was  prepared 
under  my  direction,  yes. 
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Mr.  Scharfeld :  Mr.  Examiner,  I  offer  that  in  evidence  as 
Intervenor’s  Exhibit  No.  10. 

The  Examiner:  Is  there  any  objection? 

Mr.  Cunningham:  No  objection. 

Mr.  Hanley:  No  objection. 

The  Examiner:  It  may  be  admitted. 

(The  document  referred  to  was  received  in  evidence, 
marked  “KTSM  Exhibit  No.  10,  Docket  No.  3858,”  and  is 
filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

Bv  Mr.  Scharfeld : 

* 

Q.  What  is  your  policy  with  respect  to  religious  broad¬ 
casts?  A.  I  will  say  this,  we  do  give  a  generous  amount  of 
time  to  religious  broadcasts.  We  have,  of  course,  on 
WDAH  the  full  service  of  the  Trinity  Church  on  Sunday. 
In  addition  to  that  we  broadcast  the  Vesper  Hour  from  the 
First  Presbyterian  Church  each  Sunday  afternoon. 

In  addition  to  that  we  have  a  broadcast  on  Saturday 
afternoon  which  we  call  the  “Go  to  Church”  program,  in 
which  we  have  written  letters  to  every  pastor  in  El  Paso 
asking  that  he  furnish  us  with  an  outline  of  his  service  for 
the  next  Sunday  morning. 

Religious  music  is  broadcast  on  this  program,  such  music 
being  furnished  as  often  as  possible  by  a  choir  of  one  of 
the  churches,  and  the  announcements  are  made  for  the 
churches  gratis. 

We  have  had  a  series  of  morning  devotionals,  and 
286  during  the  Easter  Lenten  season  we  have  forty  of 
the  different  ministers  of  El  Paso  appear  in  a  15- 
minute  Lenten  program  called  “The  Fellowship  of 
Prayer”. 

I  believe  every  English-speaking  minister  in  the  city  of 
El  Paso  participated  in  that  program  I  have  just  mentioned. 

That  time  is  always  given  free. 

Q.  How  about  broadcasts  of  various  athletic  events  and 
sports?  A.  We  broadcast  as  many  of  the  athletic  and 
sports  events  as  possible,  and  I  say  “as  possible”  advisedly. 
There  are  some  occasions  where  we  have  been  denied  per¬ 
mission  to  broadcast  those  sports  activities. 

The  World  Series  games  each  year  are  broadcast,  and 
we  broadcast  a  series  of  wrestling  matches,  but  there  is  no 
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legalized  boxing  in  El  Paso,  but  we  broadcast  football 
games  and  such  other  activities  as  are  presented  in  El  Paso,  j 
Q.  Have  you  endeavored  to  present  every  activity  that  is 
available?  A.  Yes,  sir;  we  have  made  efforts  to  secure 
them. 

Q.  What  arrangement  does  KTSM  have  for  news  broad¬ 
casts?  A.  We  have  an  arrangement  whereby  we  broadcast 
the  service  of  the  International  News  Service,  and  we  now 
have  an  arrangement  where  we  will  broadcast  the  news 

service  as  furnished  bv  the  El  Paso  Herald-Post. 

* 

Q.  Does  that  give  you  complete  news  coverage?  A.  Yes, 
it  gives  us  a  very  complete  coverage.  We  will  have 

287  the  right  to  broadcast  local,  state  and  sectional  and 
national,  and  international  news  from  the  Herald- 

Post  as  furnished  to  them  by  the  United  Press,  and  the 
Howard-Scripps  organization,  and  the  Herald  Newspaper 
Alliance  local  news  through  the  local  department  by  Mr. 
Wallace  Perry  and  his  editorial  staff  of  13  people. 

Q.  Have  you  ever  attempted  to  make  arrangements  for 
news  service  with  the  El  Paso  Times,  that  is  Mr.  Roderick’s 
paper?  A.  Yes,  sir;  we  have. 

Q.  Have  you  been  able  to  make  arrangements  with  his 
paper?  A.  No. 

Q.  Would  you  make  such  arrangements  with  his  paper? 

A.  We  would  gladly  do  so. 

Q.  Approximately  how  much  of  KTSM’s  time  is  com¬ 
mercially  sponsored?  A.  Approximately  60  to  65  per  cent. 

Q.  And  how  much  sustaining?  A.  30  to  35  per  cent. 

Q.  Do  you  have  sufficient  time  available  for  the  broadcast 
of  all  local  events  of  interest?  A.  Yes,  and  as  I  stated  be¬ 
fore,  we  have  moved  aside  commercial  programs  to  permit 
that.  As  a  specific  interest,  we  are  now  broadcasting  the 
Mickey  Mouse  program  Saturday  mornings,  and  a  commer¬ 
cial  program  was  moved  aside  to  permit  that  broadcast. 

Q.  Have  you  had  occasion  to  increase  the  standards  of 
KTSM  within  the  last  few  years?  A.  Yes,  sir. 

288  Q.  Will  you  state  how  much  ?  A.  In  order  to  pro¬ 
vide  adequate  listening  service  in  El  Paso  we  have 

increased  the  standard  quite  a  lot,  and  by  that  I  mean  the 
World  Broadcasting  System  Library  we  purchased  about 
a  year  and  a  half  ago,  and  the  McGregor  &  Solly  Library 
we  purchased  about  that  same  time,  and  arrangements 


i 
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were  made  for  the  National  Broadcasting  transcription 
programs  last  fall. 

Q.  Has  your  operating  cost  also  increased?  A.  Natur¬ 
ally  they  would  increase  with  the  increase  in  personnel  and 
increase  in  activities. 

Q.  Did  the  revenue  of  the  station  increase  proportion¬ 
ately?  A.  Yes,  sir;  it  did. 

Q.  How  many  daily  papers  of  daily  circulation  are  there 
in  El  Paso?  A.  There  are  three,  including  the  El  Paso 
Herald-Post,  the  El  Paso  Times  and  the  El  Paso  News,  the 
Evening  News,  I  believe  is  the  correct  style  of  that. 

Q.  Do  any  of  these  papers  list  the  KTSM  programs  ?  A. 
No,  sir;  they  do  not. 

Q.  How  do  you  advise  listeners  of  your  program 
schedule?  A.  There  is  only  one  route  left  for  us,  and  that 
is  through  our  radio,  and  we  do  that  four  times  during  the 
day,  in  the  morning,  at  noon,  in  the  late  afternoon,  then  at 
the  final  program  at  night,  when  we  list  the  programs  dur¬ 
ing  the  interim  of  those  times,  when  we  note  our 
289  schedule  and  make  comments  on  the  programs  at  that 
time. 

Q.  Have  you  endeavored  to  have  the  newspapers  list  your 
programs?  A.  Yes,  sir;  we  have. 

Q.  In  addition  to  the  newspapers  you  have  mentioned, 
what  other  advertising  media  are  there  in  El  Paso?  A.  In 
addition  to  those  three  papers  we  have  a  Spanish  news¬ 
paper,  El  Continental,  and  all  of  the  theatres  of  El  Paso, 
the  Plaza,  the  Wigwam,  the  Crawford,  the  Palace  and  all 
of  the  others,  run  paid  advertisements  on  their  screens;  and 
we  have  outdoor  billboards,  and  there  are  two  shoppers’ 
weeklies,  as  well  as  car  card  advertising,  and  we  also  have 
the  general  run  of  direct  by  mail  shops;  and  in  addition 
to  that  we  have  the  four  stations  across  the  river  whose 
signal  of  course  is  very  well  heard  in  El  Paso. 

Q.  Would  you  give  a  brief  description  of  El  Paso  as 
to  the  type  of  population  and  the  principal  business  car¬ 
ried  on  there? 

Mr.  Cunningham:  I  do  not  want  to  suggest  any  limita¬ 
tion  of  this  testimony,  Mr.  Examiner,  but  it  seems  to  me  that 
a  part  of  the  intervenor’s  case  was  predicated  on  the  testi¬ 
mony  of  Dr.  Heddinger,  given  at  great  length  yesterday, 
and  unless  it  is  intended  that  this  witness  is  eroimr  to  con- 
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tradict  something  Dr.  Heddinger  said,  I  do  not  think  it 
would  be  material. 

Mr.  Scharfeld :  There  is  no  attempt  to  contradict  or  im¬ 
peach  any  testimony  given  here,  but  this  is  a  part 

290  of  the  intervenor’s  case,  and  a  very  important  part 
of  the  case. 

Mr.  Cunningham:  My  thought,  Mr.  Examiner,  is  that  it 
is  repetition. 

Mr.  Scharfeld:  I  do  not  think  it  will  be  repetition,  but 
if  it  is,  it  will  be  very  brief. 

The  Examiner :  I  will  let  it  go  in. 

Mr.  Scharfeld:  Will  the  reporter  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness:  I  might  describe  El  Paso  as  being  some-  j 
what  self-contained  as  a  city.  Its  principal  business  is  re-  j 
tail  trading,  of  course.  There  are  some  manufactories  in  j 
the  City  of  El  Paso,  and  it  is  a  part  of  another  community  in 
Mexico.  It  is  somewhat  of  a  railroad  center,  and  the  popu¬ 
lation  of  El  Paso  is  approximately  60  per  cent  Mexican. 
The  stores  in  El  Paso,  as  I  said,  are  principally  retail 
stores,  furnishing  products  and  commodities  to  the  people  ! 
of  El  Paso. 

Q.  How  about  the  surrounding  area?  A.  The  sur¬ 
rounding  area  is  very  sparsely  populated.  It  is  some  45  | 
miles  to  the  City  of  Las  Cruces,  whose  population  is  some-  j 
where  around  6,000  people— that  is  to  the  north  and  slightly 
west.  The  nearest  city  to  the  northeast  I  would  City  of 
Alamagorda,  89  miles  away.  There  is  nothing  directly  j 
north  of  El  Paso  due  to  the  mountain  range  extending  down 
that  way,  and  to  the  east  the  nearest  town  or  village  is  | 
Ecleto,  some  12  miles  away,  and  Flint,  some  16  miles  away,  | 
and  Cleburne,  30  miles  away.  Those  towns  have  a  popula-  j 
tion  of  about  1,500  people. 

291  Q.  Isn’t  it  true  that  the  population  is  all  practically  i 
concentrated  in  the  City  of  El  Paso?  A.  Yes,  it  is.  | 

Q.  Do  you  build  vour  programs  for  the  El  Paso  listeners  ?  | 
A.  Our  programs  are  built  for  El  Paso  listeners  alone,  j 
since  El  Paso  is  self-contained,  and  since  there  is  nothing, 
frankly  speaking,  but  jackrabbits  residing  outside  of  El  | 
Paso  except  in  small  numbers. 

Q.  Do  you  prepare  any  programs  especially  for  the  Mexi-  j 
can  population?  A.  No,  sir;  we  do  not. 
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Q.  Do  you  put  on  any  Americanization  programs?  A. 
Yes,  we  have  put  on  some  Americanization  programs.  I 
mentioned  the  name  of  Mr.  Van  Zandt  awhile  ago,  and  his 
talk  was  largely  on  Americanization.  We  have  presented 
programs  from  the  Bar  Association  of  El  Paso  and  various 
other  civic  leaders  along  that  line. 

Q.  Would  you  describe  the  estent  of  the  business  district 
of  El  Paso?  A.  The  business  district  of  El  Paso  covers  ap¬ 
proximately  20  square  blocks.  In  that,  of  course,  is  located 
the  retail  stores,  the  department  stores,  drug  stores  and 
typical  retail  stores  of  any  like  city. 

Q.  Is  that  the  area  canvassed  by  your  salesmen  to  sell 
advertising?  A.  Yes,  it  is.  El  Paso  extends  from  the  busi¬ 
ness  district  west  a  very  short  distance,  less  than  one  mile. 
To  the  northwest,  on  the  west  side  of  these  mountains 

292  I  spoke  of,  the  residential  district  is  probably  a  mile 
and  a  half  from  the  center  of  the  business  district, 

and  to  the  north  and  east,  and  on  the  east  side  of  the  moun¬ 
tains,  it  is  probably  five  miles  to  that  residential  district, 
and  then  the  area  to  the  direct  east  probably  extends  only 
four  or  five  miles,  and  of  course  south  there  is  the  Mexican 
border  about  a  mile  or  a  mile  and  a  quarter  from  El  Paso. 

Q.  In  your  description,  do  you  exclude  the  retail  stores 
in  the  Mexican  section?  A.  I  have  included  the  one  main 
street  of  the  Mexican  section,  which  is  Overland  Street, 
one  block  south  of  San  Antonio  Street,  which  is  the  prin¬ 
cipal  trading  area  of  that  type  of  people. 

Q.  How  many  salesmen  do  you  employ?  A.  We  have 
three  full-time  salesmen,  and  we  have  one  part-time  sales¬ 
man  and  announcer,  and  one  who  devotes  a  part  of  his 
time  to  selling,  a  very  small  percentage,  however,  and  in  ad¬ 
dition  to  that,  I  do  some  selling  myself. 

Q.  What  steps  have  you  taken,  and  what  efforts  have 
you  made  to  obtain  advertising  for  KTSM?  A.  The  prin¬ 
cipal  step  we  have  taken  of  course  is  in  the  personal  solicita¬ 
tion  of  the  retail  establishments,  and  all  establishments  of 
El  Paso  through  our  sales  department. 

In  addition  to  that  we  do  some  newspaper  advertising. 

We  have  put  out  from  time  to  time  some  promotional 
literature  and  material,  and  these  salesmen  contact 

293  the  accounts  in  El  Paso. 
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They  first  check  their  credit  to  determine  their  de¬ 
sirability  on  the  station,  and  a  credit  index  is  kept  of  those  j 
and  constantly  checked.  I  am  in  supervision  of  that,  and 
the  salesmen  report  to  me  what  the  result  of  their  calls  upon 
these  accounts  are. 

Q.  How  many  different  accounts  have  you  on  the  books 
for  the  past  year?  A.  1  would  approximate  it  at  250  to  300. 

Q.  Can  you  recollect  how  many  previous  to  that?  A.  Do 
I  interpret  your  question  to  mean  how  many  accounts  we  i 
have  had? 

Q.  You  say  there  are  about  some  250-odd  accounts  now. 

A.  On  the  station  at  the  present  time. 

Q.  No,  I  mean  during  the  past  year,  the  different  ac¬ 
counts.  A.  Yes,  sir. 

Q.  Would  you  say  that  the  potential  sources  for  ad¬ 
vertising  had  been  thoroughlv  canvassed  bv  vour  sales- 
men?  A.  I  am  sure  that  they  have.  As  I  say,  we  have  a 
thorough  record  in  the  sales  department  of  the  station 
wherein  these  salesmen  are  contacting  them  generally  and 
making  reports  on  this  card  index,  which  is  reported  to  me 
in  regular  sales  meetings  that  are  held  at  my  direction. 

Q.  When  one  of  your  salesmen  is  refused,  does  he  call 
again?  A.  Oh,  indeed  so.  That  report  is  made  on  the  card 
and  we  attempt  to  determine  why  he  might  have  been 
294  refused,  and  of  course  we  are  constantly  making  an 
effort  to  secure  their  business,  and  we  do  not  take 
no  the  first  time,  or  for  a  number  of  times. 

Q.  Do  you  also  continuously  contact  those  who  are  using 
the  station?  A.  Yes,  sir;  we  do  very  repeatedly  on  that. 

Q.  What  is  the  ratio  of  renewal  of  contracts?  A.  Our 
renewal  ratio  is  approximately  60  per  cent. 

Q.  Do  you  continuously  try  to  sell  advertising  to  those 
who  have  not  previously  used  the  radio?  A.  Yes,  those  | 
are  included  in  our  regular  solicitation. 

Q.  Is  there  any  type  of  available  business  for  broadcast¬ 
ing  that  you  have  not  solicited?  A.  No,  sir;  I  do  not  think 
there  is.  I  think  we  have  exhausted  it. 

Q.  Are  the  retail  stores  in  your  Mexican  section  solicited? 

A.  No,  sir;  they  are  not. 

Q.  Why  not  ?  A.  To  begin  with,  they  are  undesirable  for  | 
sponsors  or  for  clients  on  the  station,  principally  because  of  ! 
their  credit  rating,  and  again  from  their  standing  in  the 
community. 
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Q.  Do  you  make  credit  investigations  of  any  proposed 
sponsors?  A.  Yes,  sir;  we  do,  through  Dun  and  Bradstreet, 
and  also  through  our  local  credit  reporting  agency. 

295  Q.  Is  KTSM  the  only  readio  station  which  solicits 
advertising  in  El  Paso?  A.  No,  sir;  it  is  not. 

Q.  What  others?  A.  There  are  four  stations  located  in 
Juarez  just  across  the  border  from  El  Paso,  and  the  solici¬ 
tors  from  all  four  of  those  stations  do  solicit  advertising  in 
El  Paso.  The  immigration  laws  of  the  United  States  ap¬ 
parently  permit  them  to  come  over  and  solicit  business 
over  here,  but  the  immigration  laws  of  Mexico  do  not  permit 
us  to  go  over  there  to  solicit  advertising,  therefore  they  all 
solicit  in  El  Paso,  making  a  total  of  five. 

Q.  How  about  their  rates  compared  with  those  of  KTSM? 
A.  Their  rates  are  extremely  low.  In  comparison  with 
KTSM,  they  are  approximately  20  to  25  per  cent  of  our 
rates. 

Q.  Do  the  Mexican  stations,  as  the  result  of  their  solicita¬ 
tions,  carry  advertising  for  El  Paso  business  houses?  A. 
Yes,  sir;  they  do. 

Q.  What  is  the  KTSM  quarter  hour  rate?  A.  $10  is  the 
open  rate. 

Q.  Has  that  rate  changed  in  the  last  few  years?  A.  In 
1933,  when  I  became  manager  of  the  station  it  was  de¬ 
creased,  and  it  has  remained  that  way  up  to  the  present 
time. 

Q.  Do  you  know  whether  the  stations  in  Juarez  solicit 
advertising  at  the  standard  rate?  A.  I  am  certain 

296  that  they  do  not,  because  we  have  checked  them  from 
time  to  time.  I  have  had  copies  of  their  rate  card 

and  have  called  to  determine  what  their  rate  would  be — that 
is,  their  rate  was  given  to  me  not  knowing  who  I  was,  and 
the  rate  differed  from  the  rate  card. 

Q.  Does  KTSM  solicit  advertising  in  Juarez?  A.  No, 
sir;  we  do  not.  We  are  not  allowed  to  because  of  existing 
laws  over  there. 

Q.  Would  you  say  that  a  station  such  as  proposed  by  Mr. 
Roderick  would  have  to  derive  its  revenue  from  the  same 
sources  and  advertisers  as  KTSM?  A.  Yes,  sir;  indeed  it 
would. 

Q.  With  your  knowledge  and  familiarity  with  the  various 
advertising  media  in  El  Paso,  what  would  be  the  effect  on 
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the  revenue  and  programs  of  KTSM  if  another  station 
were  to  be  established  in  El  Paso  which  had  to  derive  its 
revenue  from  the  same  source  as  KTSM? 

Mr.  Cunningham :  That  calls  for  opinion  and  speculation. 
Mr.  Scharfeld :  I  do  not  think  it  does. 

Mr.  Cunningham:  I  am  afraid  so. 

Mr.  Scharfeld:  It  will  call  for  a  definite  determination 
of  what  would  occur  in  the  event  the  revenues  of  KTSM  are 
decreased. 

Mr.  Cunningham:  That  is  a  different  matter;  I  suppose 
I  did  not  understand  your  question. 

The  Examiner:  All  right,  go  ahead  and  answer. 

The  Witness :  Quite  naturally,  if  we  were  deprived 

297  of  any  of  the  business  in  the  city  of  El  Paso,  and  I 
add  here  we  are  quite  familiar  with  the  advertising 

budget  of  those  who  are  advertising  with  us,  and  obviously 
it  would  necessitate  a  curtailment  of  expenses,  resulting 
naturally  in  a  program  deterioration  of  our  station. 

Q.  What  night  service  is  there  available  from  outside  sta¬ 
tions?  A.  During  the  cold  months  of  the  year  outside  re¬ 
ception  is  very  good,  and  during  the  summertime,  the  static 
and  noise  levels,  if  they  do  decrease,  those  stations  can  be 
heard  with  some  dependability. 

Q.  What  is  the  type  of  those  programs?  A.  The  type  of 
those  programs  chiefly  is  chain  programs  from  N.  B.  C-  and 
Columbia. 

Q.  Are  the  stations  on  the  Mexican  side  heard  consis¬ 
tently?  A.  Yes,  they  are  consistent  service. 

Q.  Are  those  programs  in  Spanish  and  English?  A.  Yes, 
in  Spanish  and  English. 

Q.  You  were  here  yesterday,  and  I  believe  the  day  pre¬ 
viously  during  the  time  Mr.  Roderick  testified?  A.  I  was; 
yes,  sir. 

Q.  You  were  here  all  of  the  time?  A.  Yes,  sir. 

Q.  Did  you  hear  and  make  note  of  the  persons  and  groups 
which  he  mentioned  as  being  potential  material  for  his  pro¬ 
posed  programs  ?  A.  I  did,  yes. 

Q.  Have  all  of  those  he  mentioned  appeared  on 

298  KTSM  from  time  to  time?  A.  Practically  without 
exception,  yes. 

Q.  Are  some  of  them  appearing  at  the  present  time?  A. 
They  are,  yes. 
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Q.  Why  don’t  you  have  all  of  them  broadcasting  at  the 
present  time?  A.  As  I  said  awhile  ago,  the  preparation  of 
a  radio  program  entails  certain  preliminary  rehearsals 
and  productions,  and  we  have  found  that  due  to  the  fact 
these  people  are  employed  on  a  full-time  basis  elsewhere, 
that  they  can  not  give  the  time  to  rehearsals  and  program 
production,  and  therefore  we  are  left  only  to  use  these 
artists  as  their  time  and  repertoire  will  permit. 

I  might  give  as  an  example  of  that  the  Texas  Chorus  of 
El  Paso,  which  is  just  completing  a  series  of  eight  weeks 
broadcasting  on  our  station,  and  during  that  time  they  have 
had  constant  repetition  of  their  numbers,  and  they  would 
not  be  able  to  continue  for  an  additional  period  of  time  with¬ 
out  a  complete  repetition  of  their  entire  repertoire. 

That  also  exists  on  other  programs  which  we  have  had. 
I  recall  specifically  one  program  in  which  this  particular 
chorus  and  the  Kiwanis  group  appeared,  and  those  same 
numbers  have  been  broadcast  over  our  station  several  times 
before,  and  had  appeared  in  concerts.  I  am  certain  that 
their  repertoires  are  very  limited. 

Q.  Did  you  hear  and  make  a  note  of  those  persons  men¬ 
tioned  by  Mr.  Roderick  as  being  prospective  advertisers  on 
the  proposed  station?  A.  Yes,  sir;  I  did. 

299  Q.  Have  they  advertised  at  various  times  on 
KTSM  ?  A.  I  believe  without  exception,  yes. 

Q.  Are  there  any  of  them  advertising  now?  A.  Yes,  sir. 
This  list  represents  a  list  of  our  present  clients. 

Q.  Will  you  set  out  which  ones  those  are,  if  you  can?  A. 
That  are  advertising  on  our  station? 

Q.  Yes.  A.  R.  T.  Hoover  Company  is  advertising  with 
us. 

The  Mitchell  Trading  Company  is  at  present  sponsoring 
the  baseball  reports. 

Knickerbocker  is  at  present  an  advertiser. 

The  Standard  Oil  Company,  the  El  Paso  National  Bank, 
the  Sheldon  Jewelry  Company,  Sargent-Folk,  Car  Parts 
Depot,  and  the  A.  Mathias  &  Company,  the  Poe  Motor  Com¬ 
pany,  William  Donahue  Company,  are  all  advertisers,  and 
the  last  one  just  completed  a  contract  with  us  in  the  last 
60  or  90  days. 

R.  E.  McKee  at  present  is  advertising  with  us,  Borden 
Company,  the  American  Furniture  Company,  the  Feider 
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Jewelry  Company,  the  Lone  Star  Motor  Company,  the  j 
Hixon  Jewelry  Company  are  all  advertisers. 

The  First  Baptist  Church  which  Mr.  Roderick  mentioned  j 
yesterday  is  making  arrangements  for  a  broadcast. 

Price’s  Dairy,  the  Hodge  Finance  Company,  completed  j 
their  schedule  within  the  last  30  days.  The  Cunningham  j 
Costeil  broadcast  with  us,  and  the  Consumers  Ice  Company  i 
and  E.  M.  Glime  Company  and  the  Chevrolet  Motor  ! 

300  Company,  advertise  with  us. 

Q.  Have  you  tried  to  get  these  sponsors  to  in-  j 
crease  the  amount  they  spend  for  advertising?  A.  We  are  j 
in  constant  contact  with  these  advertisers  and  are  always  j 
suggesting  of  course,  that  they  increase  their  advertising  j 
budget  for  radio. 

Q.  With  what  success  have  you  met?  A.  In  some  cases  ! 
we  have  met  with  some  success,  and  I  hardly  know  how  j 
to  answer  that  specifically.  I  do  know  in  a  few  cases  and  I  j 
think  one  specifically,  which  is  the  Lone  Star  Motor  Com-  ! 
panv,  they  have  increased  their  advertising  budget  with  us  | 
in  the  last  year  twice,  and  there  are  others  similar,  I  be-  j 
lieve. 

Q.  Have  you  see  the  proposed  rate  schedule  of  Mr.  j 
Roderick  which  I  believe  was  put  in  as  Exhibit  No.  5?  A.  i 
Yes,  sir;  I  have. 

Q.  How  do  the  rates  there  shown  compare  with  those  of  j 
KTSM?  A.  There  is  an  overall  difference  here  of  approxi-  ; 
mately  10  per  cent  less  than  the  rates  of  KTSM. 

Q.  You  say  it  is  slightly  less  throughout  the  entire  card?  j 
A.  An  overall  difference  there,  I  would  say,  of  approxi-  | 
mately  10  per  cent.  I  have  not  compared  that  item  for  j 
item. 

Q.  Would  you  say  that  the  list  of  potential  advertisers  | 
given  by  Mr.  Roderick  is  practically  identical  with  the  list  j 
of  accounts  as  shown  on  your  books  from  time  to  ! 

301  time?  A.  Yes,  sir;  I  would. 

Q.  If  the  accounts  mentioned  by  Mr.  Roderick  were  ; 
to  leave  KTSM  and  advertise  over  the  proposed  station,  ! 
how  would  the  loss  of  that  revenue  affect  the  operation  of  j 
KTSM? 

Mr.  Hanley:  That  is  objected  to  as  calling  for  the  opinion  j 
of  the  witness. 
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Mr.  Cunning-ham :  The  result,  it  seems  to  me,  would  be 
obvious. 

Mr.  Scharfeld:  We  want  to  get  it  in  the  record,  however. 
By  Mr.  Scharfeld: 

Q.  Do  those  accounts  represent  a  major  portion  of  the 
income  of  KTSM?  A.  Yes,  they  represent  a  large  percent¬ 
age. 

Q.  A  substantial  percentage?  A.  A  substantial  percent¬ 
age,  yes,  sir. 

Q.  What  would  be  the  effect  upon  KTSM  if  it  were  to  lose 
that  revenue?  A.  I  think  it  would  mean  the  difference  be¬ 
tween  profit  and  loss.  We  would  necessarily  have  to  operate 
at  a  loss,  which  would  result  in  a  natural  deterioration  of 
our  service. 

Q.  Have  you  examined  the  tentative  program  schedule  of 
Mr.  Roderick,  and  I  believe  introduced  by  applicant  as  Ex¬ 
hibit  No.  2?  A.  Yes,  sir. 

Q.  Would  you  look  at  that  for  a  moment?  With 
302  that  schedule  in  your  hand,  in  view  of  the  experience 
you  have  had  in  the  management  and  the  operation  of 
the  broadcasting  station,  and  with  your  familiarity  with  the 
local  talent  situation  in  El  Paso,  what  is  your  opinion  of 
this  proposed  schedule?  A.  I  do  not  believe  this  program 
can  be  sustained  as  a  daily  program. 

Mr.  Cunningham:  I  ask  that  be  stricken  from  the  record. 
By  Mr.  Scharfeld: 

Q.  Will  you  state  the  facts  if  you  can,  Mr.  Wyler,  with 
respect  to  that  schedule?  A.  Speaking  specifically,  here  is 
an  item  of  the  Kiwanis  and  Bar  Association  Americaniza¬ 
tion  program,  and  being  an  officer  of  the  Rotary  Club  of 
El  Paso,  I  know  the  primary  motive  of  such  a  club,  and  cer¬ 
tainly  one  of  the  purpose  of  the  club  is  not  to  produce  a 
radio  program,  and  I  am  certain  they  could  not  produce  a 
program  every  day  that  would  be  suitable  for  radio  broad¬ 
casting. 

That  same  thing  would  apply  in  the  children’s  half  hour. 
The  broadcast  of  the  children’s  half  hour  daily  would  be 
next  to  impossible. 

Mr.  Cunningham:  This  seems  to  me,  Mr.  Examiner,  to 
be,  objectionable.  The  witness  is  decidedly  interested,  of 
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course,  and  in  addition  is  giving  opinions  which  are  clearly 
self-serving.  I  think  this  line  of  interrogation  is  objection¬ 
able. 

The  Examiner:  It  may  be  self-serving,  but  due  to  his 
experience,  could  he  not  express  his  opinion  as  an 

303  expert  along  this  line,  as  to  the  effect,  whether  it  is 
feasible  or  not? 

Mr.  Scliarfeld :  Let  me  ask  this,  Mr.  Examiner. 

By  Mr.  Scliarfeld: 

Q.  You  understand,  Mr.  Wyler,  that  that  is  just  a  one 
day’s  program  as  shown  on  that  schedule?  A.  Well,  it  is 
entitled,  “Tentative  daily  program”. 

Q.  With  your  knowledge  of  the  situation,  is  it  possible  to 
prepare  a  program  along  the  lines  there  indicated  for  broad¬ 
casting  every  day?  A.  No,  sir. 

Q.  Can  you  state  specifically  why?  A.  As  I  mentioned 
a  moment  ago  specifically  this  program  of  the  Kiwanis  and 
the  Bar  Association  Americanization  program,  I  know  that 
the  Kiwanis  Club  does  not  produce  talent  for  radio  broad¬ 
casting. 

Q.  How  about  these  other  items  of  local  talent,  would 
those  be  available  every  day,  would  there  be  other  programs 
to  replace  them?  A.  No,  sir;  there  would  not,  not  in  the 
same  proportion. 

Q.  You  heard  Mr.  Roderick’s  testimony  as  to  his  pro¬ 
posed  operating  costs?  A.  Yes,  sir. 

Q.  Did  you  make  a  list  at  the  time  he  testified  of  each  of 
the  items?  A.  Yes,  sir;  I  did. 

Q.  Will  you  take  those  items  and  state  how  much  they 
actually  are  for  KTSM,  which  has  been  operating  j 

304  under  similar  conditions  as  this  proposed  station  in  j 
El  Paso?  A.  Yes,  sir.  Our  payroll  amounts  to 

$2,000  monthly.  Our  copyright  fees  amount  to  approxi-  j 
mately  $250  monthly.  Our  repairs  and  maintenance  would  i 
be  from  $50  to  $75  a  month.  Our  remote  control  charges  j 
would  approximate  $35  a  month.  Our  office  supplies  would  j 
approximate  $35  a  month.  Our  telephone  and  telegraph  is  j 
approximately  $100  a  month.  I  believe  that  is  all. 

Q.  WTiat  is  the  total  of  those  items?  A.  $2,470. 

Q.  Do  you  recall  what  the  total  was  he  estimated?  A.  ! 
Yes,  sir;  $1,610.  There  is  one  difference  here,  Mr.  Roderick  \ 
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also  mentioned  an  item  of  power  of  $100  a  month,  and  mis¬ 
cellaneous  items  of  $170  a  month. 

Q.  You  have  not  included  anything  for  miscellaneous? 
A.  No,  sir;  I  have  not. 

Q.  Did  Mr.  Roderick  omit  any  important  items  necessary 
for  the  operation  of  the  radio  station?  A.  Yes,  I  think  so. 

Q.  Will  you  state  what  those  items  are,  and  what  you 
would  say  the  expected  operating  cost  would  be,  based  on 
your  knowledge  of  those  costs  with  KTSM?  A.  The  first 
one  would  be  the  cost  of  obtaining  some  sort  of  transcrip¬ 
tion  service  or  transcription  programs.  There  is  an  item 
we  have  of  turntable  maintenance,  also. 

Q.  Would  you  list  the  items  and  the  cost,  as  I  would  like 
to  have  those  coordinated?  A.  Our  transcription  service 
as  I  said  awhile  ago,  which  did  not  include  the  pur- 
305  chase  of  new  records,  and  which  I  shall  include  at  this 
time,  will  run  approximately  $400.  Our  turntable 
maintenance  is  $35  a  month.  Our  reserves  for  tax  payments 
and  depreciation,  advertising,  bad  debts,  discounts,  interest 
and  so  forth,  $200  a  month;  transmitter  rent  $25  a  month; 
and  other  general  expense  items,  such  as  dues  of  associa¬ 
tions,  the  Chamber  of  Commerce,  National  Association  of 
Broadcasters,  trade  magazines,  printing  sales  promotional 
material  and  donations,  approximately  $50  a  month. 

Q.  That  gives  you  a  total  of  how  much  for  the  items  he 
omitted?  A.  The  total  is  $3,280,  I  believe. 

Q.  Just  for  the  omitted  items,  I  mean.  A.  That  is  $710. 

Q.  What  is  the  total  cost?  A.  The  total  is  $3,280. 

Q.  To  which  you  say  those  are  all  necessary  and  essential 
costs  in  the  operation  of  a  broadcasting  station?  A.  Yes, 
indeed,  I  would. 

Mr.  Scharfeld:  I  have  no  further  direct  examination. 

The  Examiner :  Is  there  any  cross-examination,  Mr.  Han¬ 
ley? 

Mr.  Hanley:  Yes;  just  a  moment,  if  you  please. 

The  Examiner:  We  will  take  a  short  recess  at  this  time. 

(A  recess  of  five  minutes  was  taken,  after  which  the  hear¬ 
ing  proceeded  as  follows:) 
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306  Cross-Examination 

By  Mr.  Hanley: 

Q.  Mr.  Wyler,  I  believe  you  testified  on  direct  examina¬ 
tion  that  KTSM  is  a  corporation  and  the  stock  is  owned  by 
three  persons?  A.  Yes,  sir. 

Q.  How  much  stock  does  Mrs.  Walz  hold?  A.  85  per  cent. 

Q.  Where  does  she  live?  A.  She  lives  between  El  Paso 
and  San  Antonio.  She  lives,  when  she  is  in  San  Antonio,  at 
the  Gummer  Hotel  but  she  is  not  a  regular  resident  of  San  ^ 
Antonio. 

Q.  How  much  time  does  she  spend  in  El  Paso?  A.  I 
could  not  answer  that,  because  she  travels  around  quite  a 
lot. 

Q.  How  much  time  does  she  spend  at  the  station?  A. 
Not  any  to  speak  of. 

Q.  The  other  stockholder  is  Mr.  Koons?  A.  Yes. 

Q.  How  much  stock  does  he  hold?  A.  He  owns  10  per  j 
cent  of  the  stock. 

Q.  Is  he  active  in  the  affairs  of  the  station?  A.  Very 
much,  yes. 

Q.  How  much  time  does  he  put  in  there?  A.  I  would  say 
an  average  of  possibly  two  hours  a  day. 

Q.  Does  he  draw  a  salary?  A.  Yes,  sir. 

Q.  How  much?  A.  $50  a  month. 

307  Q.  In  addition  to  the  dividends,  if  any?  A.  Yes, 
sir. 

Q.  What  about  Mr.  Bailey?  A.  Mr.  Bailey  also  lives  in 
El  Paso  and  devotes  a  small  portion  of  his  time  to  the  sta¬ 
tion. 

Q.  He  has  the  rest  of  the  stock,  the  remaining  5  per  cent? 

A.  Yes,  sir;  he  does. 

Q.  Do  you  know  who  comprise  the  board  of  directors? 

A.  Yes,  sir. 

Q.  Just  the  three  stockholders  you  named?  A.  Yes,  sir. 

Q.  How  often  do  they  meet?  A.  I  don’t  know. 

Q.  What  salary  do  you  draw?  A.  $275  monthly. 

Q.  How  long  have  you  been  drawing  that?  A.  Since 
1933.  ’  i 

Q.  Do  you  get  any  bonus  ?  A.  Yes,  sir. 

Q.  How  much  ?  A.  10  per  cent. 

Q.  Do  you  get  any  other  perquisites  than  the  bonus  ?  A. 
No,  sir. 
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Q.  How  much  does  the  bonus  amount  to?  A.  Last  year 
it  amounted  to,  I  beleive,  about  $1,500  if  I  remember  cor¬ 
rectly. 

Q.  You  spoke  about  this  station  not  operating  at  a 

308  profit.  A.  Yes,  sir. 

Q.  When  did  you  become  actively  connected  with 
the  affairs  of  the  station?  A.  I  was  actively  connected  with 
the  affairs  of  the  station  from  the  time  the  station  started. 

Q.  In  1929?  A.  Yes,  sir. 

Q.  And  it  operated  at  a  loss  in  1929?  A.  It  was  only 
licensed  about  the  first  of  September,  in  fact  on  August  22, 
1929,  and  it  did  operate  at  a  loss  in  1929. 

Q.  Was  your  salary  the  same  then  as  now?  A.  No,  sir. 

Q.  How  much  was  it?  A.  I  don’t  recall  the  exact  amount 
of  the  salary. 

Q.  How  many  other  employees  were  there  in  the  station 
except  yourself?  A.  Mr.  E.  L.  Gemoets,  Mr.  Bledsoe,  who 
was  manager,  and  Mr.  Howard  Ray,  commercial  director. 

Q.  What  was  the  monthly  payroll  during  that  year?  A. 
That  was  about  $950  or  $1,000  a  month. 

Q.  Is  it  a  fact  that  the  payroll  remained  that  way  during 
the  deflation  or  approximately  so  ?  A.  There  were  some  ad¬ 
ditions  to  the  staff  following  that,  I  believe  the  addition  of 
one  that  I  remember,  following  that  year. 

Q.  How  does  the  payroll  and  operating  costs  per  month 
during  the  year  1929  compare  with  the  year  1936,  so 

309  far?  A.  In  1929  the  payroll  was,  I  would  say,  ap¬ 
proximately  half  of  what  it  is  now. 

Q.  As  a  matter  of  fact,  the  payroll  has  increased  propor¬ 
tionately  along  with  the  recovery  of  El  Paso  from  the  de¬ 
pression,  has  it  not?  A.  I  don’t  believe  I  understand  your 
question,  Mr.  Hanley. 

Q.  Hasn’t  the  payroll  increased  and  the  number  of  em¬ 
ployees  increased  since  say  1933?  A.  Yes,  it  has. 

Q.  How  much,  so  far  in  these  months  of  1936,  are  they 
over  the  last  year  or  the  year  before?  A.  1936  is  the  same 
as  it  was  in  1935, 1  believe. 

Q.  Do  you  know  whether  or  not  the  station  was  com¬ 
petently  managed  in  1929,  1930,  1931  and  1932?  A.  Well, 
I  do  know  whether  it  was  competently  managed. 

Q.  Was  it  competently  managed?  A.  I  would  say  no. 
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Q.  Was  Mr.  Walz  connected  with  the  station  at  that  time? 
A.  In  1929. 

Q.  Yes,  A.  No,  sir. 

Q.  Mr.  Walz  is  dead,  is  he  not?  A.  Yes,  sir. 

Q.  When  did  he  die?  A.  In  July  of  1934. 

Q.  Did  he  devote  any  time  to  the  station?  A.  Yes. 

310  Q.  In  what  years  ?  A.  When  he  acquired  the  con¬ 
trol  of  the  stock  in  September  of  1932,  until  his  death. 

Q.  Was  he  the  active  responsible  manager  in  1932  and 
1933?  A.  He  was  the  president  of  the  corporation  and  dele¬ 
gated  certain  duties  to  me  during  that  time. 

Q.  You  said  it  did  not  operate  at  a  profit  in  1929?  A. 
Yes. 

Q.  In  1930?  A.  I  haven’t  the  figures  available,  but  I 
don’t  believe  it  did. 

Q.  In  1931?  A.  I  believe  there  was  small  profit  in  1931.  j 
Q.  In  1932?  A.  The  profit  was  $1.18  in  1932. 

Q.  In  1933?  A.  In  1933  there  was  a  profit  I  believe  of 
some  $200. 

Q.  To  what  do  you  attribute  the  losses  during  those 
years?  A.  I  attribute  it  to  the  fact  that  business  condi-  ! 
tions  of  course  in  El  Paso  were  not  too  good,  and  also  the 
fact  that  there  had  not  been  a  complete  selling  job  of  radio 
done  in  the  City  of  El  Paso. 

Q.  And  that  selling  job  got  under  way  in  1933,  you  say? 
A.  I  would  say  the  selling  job  got  under  way  in  1933,  yes.  i 
Q.  Then  you  turned  out  a  profit,  I  believe  you  said,  ! 

311  in  1934?  A.  Yes,  we  did. 

Q.  How  much  ?  A.  That  profit  wTas  approximately 

$4,000. 

Q.  How  much  in  1935?  A.  About  $7,000 
Q.  What  was  the  profit  so  far  this  year  as  compared  with  ! 
last  vear  and  vear  before?  A.  I  haven’t  the  information 
available  at  the  present  time. 

Q.  Would  you  say  it  is  more  or  less?  A.  I  would  say  it  j 
is  at  least  the  same  amount  or  the  same  ratio. 

Q.  How  about  your  bonus,  does  that  still  prevail?  A.  I 
That  bonus  is  not  paid  until  the  end  of  the  year. 

Q.  Does  it  still  prevail?  A.  It  still  prevails,  yes? 

Q.  Is  that  on  a  10  per  cent  basis?  A.  Yes,  sir. 

The  Examiner:  10  per  cent  of  what? 

The  Witness :  10  per  cent  of  the  net  profit. 


v  O 
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The  Examiner :  If  you  made  $7,000  as  a  net  profit  in  1935, 
how  did  you  get  $1,500? 

The  Witness:  That  bonus  is  calculated  before  deprecia¬ 
tion  and  certain  items  are  deducted,  under  our  arrangement. 

The  Examiner:  I  just  wanted  the  record  to  show 

312  how  it  was. 

By  Mr.  Hanley: 

Q.  How  many  years  have  you  been  getting  that  $1,500 
bonus?  A.  I  have  only  gotten  $1,500  bonus  one  year. 

Q.  Which  year?  A.  That  was  1935. 

Q.  You  say  you  operate  from  6:30  a.  m.  until  11  o’clock 
p.  m.?  A.  Yes,  sir. 

Q.  And  you  have  15  full-time  employees?  A.  Yes,  sir. 

Q.  Will  you  give  us  the  name  of  each  of  those  employees, 
what  position  they  hold  and  what  monthly  salary  they  draw 
and  whether  they  are  full-time  or  part-time  employees?  A. 
I  will  be  glad  to.  They  are  all  full-time. 

Q.  Let  us  have  the  names  from  the  highest  salary  on 
down.  A.  I  have  given  you  mine  as  station  manager.  The 
three  full-time  salesmen  work  on  a  commission  basis. 

Q.  What  percentage?  A.  20  per  cent. 

Q.  Give  the  percentage  where  it  is  a  percentage  and 
the  salary  where  it  is  a  salary  by  the  month.  A.  They 
work  on  20  per  cent  commission.  In  the  announcing  end  of 
it  we  have  J.  A.  Hamilton,  who  is  an  announcer,  who  works 
practically  full  time  as  announcer,  although  he  does  some 
selling,  and  his  commission  on  selling  is  based  on 

313  7.5  per  cent  of  his  sales,  and  his  monthly  income  will 
be  approximately  $110  monthly. 

Q.  I  don’t  care  about  the  income.  You  don’t  pay  this 
20  per  cent  out  of  the  receipts  of  your  own  business,  do  you? 
A.  Sir? 

Q.  Who  pays  that  20  per  cent,  the  advertiser,  or  the 
station?  A.  We  most  certainly  pay  the  20  per  cent. 

Q.  It  comes  out  of  which  one?  A.  Certainly  we  pay  it  on 
the  amount  of  advertising. 

Q.  That  20  per  cent  by  the  month  is  of  course  based  on 
the  amount  of  business  they  can  solicit?  A.  It  is  as  much 
business  as  they  secure,  not  solicit. 

Q.  About  how  much  would  their  salaries  amount  to  per 
month  on  the  basis  of  20  per  cent  commission?  A.  We  were 
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talking  about  this  Mr.  Hamilton  a  moment  ago,  his  salary 
is  $95  a  month,  and  he  also  has  an  arrangement  whereby  we 
give  him  7.5  per  cent  of  the  amount  of  business  he  produces 
and  brings  to  the  station. 

In  addition  to  that  we  have  Morrison  Qualtrough  as  an¬ 
nouncer,  whose  salary  is  $75  monthly,  and  those  are  the  two 
full-time  announcers. 

The  third  announcer  who  devotes  a  part  of  his  time  to  sell¬ 
ing  is  Van  VesAntels,  whose  salary  is  $120  a  month,  and  in 
addition  to  that  he  receives  a  commission  of  7.5  per  cent  on 
the  first  $500  monthly  production,  and  in  addition  to 

314  that  2.5  per  cent  on  all  over  $500. 

In  our  program  department  we  are  paying  the 
program  director  $75  a  month,  and  his  name  is  Raymond 
Taylor.  His  assistant  is  Roy  Chapman,  whose  salary  is 
$65  monthly. 

The  auditor  and  bookkeeper,  whose  name  is  Fern  Lam- 
berson,  salary  $100  monthly. 

In  the  engineering  department  we  have  Mr.  E.  K.  Ge- 
moets,  chief  engineer,  salary  $190  monthly;  Wade  Seddon, 
who  is  one  of  the  engineers,  salary  $110  monthly.  I  be¬ 
lieve  those  are  the  correct  figures.  A  third  man  in  the 
technical  end  is  E.  C.  Duty,  Jr.,  whose  salary  is  $75  monthly. 

The  continuity  writer  is  Nellie  Parsons,  whose  salary 
is  $65  monthly. 

The  three  full-time  salesman  are  Mr.  W.  H.  Hemphill, 
Mr.  W.  L.  Kline,  and  Mr.  Hubert  Finley. 

I  believe  that  is  all  of  them,  Mr.  Hanley. 

Q.  You  have  included  the  salesmen?  A.  Yes,  I  did. 

Q.  How  long  have  those  employees  been  residents  of  El 
Paso  ?  A.  Practically  all  of  their  life,  with  the  exception  of 
one  who  was  brought  to  El  Paso  from  Los  Angeles  in  1933. 

Q.  Both  the  engineers  and  the  other  office  employees  ?  A. 
Yes,  sir. 

Q.  Are  there  other  engineers  and  other  employees  such 
as  you  have,  of  similar  qualifications  available  in  El  Paso? 

A.  To  a  certain  extent;  yes,  sir. 

315  Q.  Is  it  not  a  fact,  with  reference  to  live  talent, 
that  you  have  highly  increased  the  amount  in  the  last 

four  or  five  months  ?  A.  I  have  not  checked  it  to  know. 

Q.  Will  you  say  you  have  made  an  extra  effort  to  put  on 
live  talent?  A.  No,  I  would  not. 
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Q.  You  have  not,  since  this  application  was  filed?  A.  No, 
sir ;  I  would  not  sav  we  have  made  any  extra  effort. 

Q.  I  believe  you  stated  15  per  cent  of  your  broadcast  day 
is  live  talent?  A.  I  believe  that  is  the  correct  percentage. 

Q.  Does  that  include  newspaper  reports?  A.  I  would 
not  be  able  to  answer  that. 

Q.  How  much  time  do  you  put  in  on  broadcasting  news 
items  from  the  local  papers?  A.  15  minutes  per  day. 

Q.  Is  that  15  minutes  per  day  included  in  the  live  talent 
15  per  cent?  A.  I  haven’t  my  calculation  in  front  of  me. 
I  vrould  not  be  able  to  say. 

Q.  It  is  an  individual  broadcast  and  he  is  a  live  individual, 
I  assume?  A.  It  is  a  live  individual. 

Q.  Not  a  transcription  or  phonograph  record?  A.  No, 
sir. 

Q.  What  about  weather  reports?  A.  They  are 

316  broadcast  everv  dav. 

*  * 

Q.  The  weather  reports,  that  is  live  talent?  A. 
I  think  it  would  be  hard  to  include  it  in  that,  because  it  takes 
30  seconds  only. 

Q.  Would  you  say  you  would  include  it?  A.  I  would  not 
say. 

Q.  Would  you  say  you  do  not  include  it?  A.  I  would 
not  say  I  do  not. 

Q.  What  about  these  educational  broadcasts?  A.  They 
are  live  talent,  yes. 

Q.  What  about  the  programs  from  the  churches?  A. 
Most  certainly  that  would  be  live  talent. 

Q.  Handing  you  Exhibit  No.  10  I  will  ask  you  how  often  in 
a  month  say  during  the  last  five  months  have  the  indi¬ 
viduals  you  have  listed  there  appeared  and  broadcast  over 
your  station?  A.  How  often  in  the  last  five  months? 

Q.  Yes.  A.  These  programs  have  been  broadcast  with 
regularity,  as  far  as  it  is  possible. 

Q.  Please  don’t  make  a  speech,  but  give  us  the  exact  time 
of  day,  and  the  month,  if  you  can  remember,  and  how  much 
time  it  covered  in  the  last  two  months.  A.  There  are  ap- 
proximately  50  on  here  and  it  will  be  impossible  for  me  to 
remember  those  times. 

Q.  Pick  out  one  and  tell  us  how  often  he  appeared?  A. 
This  Business  Brevities,  the  first  item  here,  is  the  daily  pro¬ 
gram  except  Sunday. 
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Q.  Let  me  ask  you,  is  this  list  shown  by  Exhibit  10  ! 

317  here  included  in  the  15  per  cent  live  talent  item  ?  A. 
That  list  does  not  purport  to  show  any  live  talent 

particularly,  but  it  is  to  show  our  public  interest  program,  j 
Q.  When  did  Dr.  Segall  broadcast  last?  A.  I  believe 
Dr.  Segall ’s  programs  were  completed  about  the  first  of  the 
year. 

Q.  He  is  an  occulist,  I  suppose,  and  advertises  his  eye 
glasses  and  so  forth?  A.  Yes. 

Q.  Would  you  call  that  a  commercial  program?  A.  Yes,  j 
sir ;  I  would.  In  addition  to  that  particular  program,  how¬ 
ever,  we  have  had  another  series  of  programs  which  were  j 
by  transcription,  which  were  unsponsored  and  would  not 
be  classed  as  sponsored  commercial  programs. 

Q.  Talk  on  the  United  States  Navy,  how  much  time  was 
occupied  by  that  broadcast?  A.  That  program  was  pre¬ 
sented  by  the  representative  of  the  Navy  there.  I  believe  I 
they  have  only  one  representative  in  our  dry  country,  and 
it  was  presented  somewhere  close  to  Armistice  Day. 

Q.  Last  November?  A.  Yes. 

Q.  He  has  not  broadcast  this  year?  A.  I  don’t  believe  he 
has. 

Q.  What  about  this  interview  with  the  Fort  Bliss  officers,  j 
when  was  the  last  interview  with  those  officers  broadcast? 

A.  I  don’t  recall  the  date.  There  was  a  series  of  i 

318  those  extending  over  some  period  of  time,  which  in¬ 
cludes  some  interviews  with  polo  captains,  and  some 

interviews  with  some  other  activities  of  the  Fort. 

Q.  Is  it  not  a  fact  they  are  just  a  one-time  program?  A. 
No,  sir;  most  emphatically  it  is  not  a  fact. 

Q.  How  often  do  they  go  on  the  air?  A.  They  are  on  as 
often  as  they  will  come  to  the  station. 

Q.  Please  answer  the  question,  how  often?  A.  I  can’t  i 
tell  you  how  often.  j 

Q.  Would  your  program  log  show?  A.  If  here,  yes. 

Q.  Are  they  on  once  a  month?  A.  More  frequently  than 
that. 

Q.  How  often?  A.  I  would  say  twice  a  month. 

Q.  Has  that  been  the  situation  this  year?  A.  It  has  been 
the  situation  since  1933. 

Q.  When  did  you  have  the  last  broadcast  on  the  Commun¬ 
ity  Chest?  A.  During  the  last  Community  Chest  Campaign. 
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Q.  Just  answer  the  time  and  the  day,  when  was  it?  A.  I 
don’t  remember  the  exact  date.  I  believe  it  was  last  Octo¬ 
ber  or  November. 

Q.  What  about  the  last  program  on  the  Red  Cross?  A. 
Will  you  let  me  qualify  that  statement  I  made  further,  by 
stating  that  following  that  Community  Chest  Cam- 

319  paign  the  fund  was  not  entirely  raised,  and  there 
were  additional  broadcasts  which  I  think  extended 

into  January  this  year. 

Q.  About  how  much  time  would  you  say  was  spent  during 
this  year  on  behalf  of  the  Community  Chest,  in  minutes? 
A.  This  year,  I  would  assume  during  three  days  possibly, 
only  60  minutes  might  have  been  devoted  to  the  cause  of  the 
campaign,  because  it  was  nearly  ended. 

Q.  60  minutes  during  this  year?  A.  in  1936,  yes. 

Q.  What  about  the  Will  Rogers  Memorial  Program,  when 
was  that  on,  and  how  much  time  did  it  occupy?  A.  That 
program  was  also  broadcast  last  fall.  There  were  also  ar¬ 
rangements  made  for  some  activity  on  this  during  the  last 
week. 

Q.  What  did  you  say,  there  was  a  program  or  forced 
activity  on  the  Will  Rogers  program  in  the  last  week?  A. 
Not  forced.  I  said  in  addition  to  the  program  last  fall  we 
had  made  arrangements  and  did  broadcast,  or  at  least  ar¬ 
rangements  were  completed  to  broadcast  some  programs 
last  week,  in  which  they  were  also  trying  to  raise  some 
funds  in  the  Will  Rogers  Fund. 

Q.  How  much  time  was  occupied  last  week?  A.  There 
was  a  schedule  tentatively  planned  for  three  15-minute  pro¬ 
grams  last  wTeek. 

Q.  How  much  time  did  the  Bar  Association  spend  in 
broadcasting  your  station  in  this  present  year?  A.  There 
have  been  just  a  few  programs  and  I  would  not  be 

320  able  to  testify. 

Q.  How  many  minutes  did  that  occupy?  A.  I  could 
not  answer  that  question. 

Q.  When  -were  they  on?  A.  They  have  been  on  as  often 
as  they  desire. 

Q.  What  about  the  talks  by  the  American  Legion  on 
Americanization?  When  did  they  come?  A.  Those  talks 
come  as  frequently  as  we  can  secure  a  speaker. 
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Q.  Mr.  Wyler,  I  will  greatly  appreciate  it,  and  it  will 
conserve  the  record,  if  you  will  answer  the  questions  I  ask 
you.  When  and  how  much  time  was  occupied?  A.  I  have 
no  information  before  me  to  tell — 

Q.  You  do  not  know — 

Mr.  Scharfeld:  Let  him  answer  the  wav  lie  wants  to 
answer. 

Mr.  Hanley :  I  have  the  witness  now. 

Mr.  Scharfxird :  But  he  is  still  my  witness. 

The  Examiner:  Just  answer  the  question. 

By  Mr.  Hanley: 

Q.  When  was  the  last  time  that  the  American  Legion  pro¬ 
gram  was  on  the  air?  And  for  what  length  of  time?  A. 

1  don’t  know. 

Q.  When  the  last  time  that  a  representative  of  the 
Federal  Housing  Administration  was  on  your  station  and  j 
how  much  time  was  occupied?  A.  Those  are  15-minute 
programs  scheduled  twice  weekly,  and  are  still  on  the  air.  j 

Mr.  Hanley:  Will  the  reporter  read  the  question  again? 

(The  pending  question  was  read  by  the  reporter.) 
321  The  Witness:  May  I  ask  the  Examiner  a  ques¬ 
tion?  •  ? 

The  Examiner:  Yes,  what  is  it? 

The  Witness :  It  is  difficult  for  me  to  answer  the  question 
as  to  how  much  time,  giving  a  specific  answer  on  that,  and 
Mr.  Hanley’s  okuestions  are  very  specific,  and  I  am  trying 
to  answer  to  th  e  best  of  mv  abilitv. 

•/  V  | 

The  Examiner:  Just  listen  to  the  question,  and  answer 
it  if  you  can,  ar-^  if  you  can  not,  say  you  can  not. 

Bv  Mr.  Hanlev: 

*  * 

i 

Q.  When  and  how  much  time  was  used  by  the  Parent- 
Teachers  Association  in  their  last  broadcast  over  vour  sta-  I 
tion?  A.  I  made  no  calculation  of  the  total  amount  of  time, 
and  I  don’t  know. 

Q.  When  was  Jhe  last  time  they  were  on  your  station?  A. 

I  would  not  be  ble  to  answer  that. 

Q.  When  was  the  last  time  the  Lions  Club  was  on  your 
station?  A.  I  don’t  know. 
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Q.  How  many  times  has  the  Lions  Club  appeared  over 
your  station  during  the  last  six  months?  A.  I  think  three 
times, — representatives  of  the  Lions  Club. 

Q.  This  Dr.  Wiggins,  president  of  the  College  of  Mines, 
when  did  he  appear  last,  and  how  much  time  did  he  use? 
A.  I  don’t  recall  the  exact  date.  He  uses  a  full  hour 

322  of  time,  I  recall  that. 

Q.  When  was  that?  A.  That  was  at  his  installa¬ 
tion  as  president  of  the  College  of  Mines.  I^don’t  recall  the 
date. 

Q.  When  was  that,  this  year  or  last  year?  A.  I  believe 
it  was  the  latter  part  of  last  year. 

Q.  This  official  English  Week  speaker,  when  did  he  ap¬ 
pear  last?  A.  During  the  Better  English  Week,  I  don’t  re¬ 
call  the  date. 

Q.  Was  that  not  a  transcription?  A.  No,  sir. 

Q.  How  often  has  he  appeared  during  the  last  six 
months?  A.  I  can  not  answer  that  question,  I  don’t  know, 

Q.  What  was  his  name,  who  was  the  speaker?  A.  I  be¬ 
lieve  the  speaker  was  Mr.  Joseph  G.  Bennis,  an  attorney  in 
El  Paso. 

Q.  As  a  matter  of  fact,  this  list  of  speakers  here,  or  the 
list  of  programs  shown  by  Exhibit  No.  10,  just  appear  oc¬ 
casionally,  and  you  would  not  want  the  Examiner  or  the 
Commission  to  understand  they  are  a  daily  or  weekly  oc¬ 
currence?  A.  I  made  no  such  representation  of  that  being 
daily  or  weekly.  That  report  is  based  on  1935  activities 
from  our  program  department. 

Q.  As  to  the  phonograph  records  on  Exhibit  No.  9,  I  be¬ 
lieve  you  testified  that  certain  programs  daily  were 

323  by  phonograph  records.  Are  all  of  those  phono¬ 
graph  records  incorporated  in  your  exhibit?  A.  They 

were,  during  that  period  of  time  broadcast,  yes. 

Q.  I  notice  some  of  the  hours  or  fractions  of  hours  that 
the  program  runs  for  a  half  hour.  A.  Yes,  sir. 

Q.  And  that  particular  program  indicated  did  consume 
the  entire  time?  A.  Yes,  if  it  is  so  indicated. 

Q.  They  are  all  phonograph  records  or  electrical  tran¬ 
scriptions,  with  announcements  interspersec jduring  the  pro¬ 
gram?  A.  Yes,  sir. 

Q.  What  percentage  of  your  programs  are,  first,  phono¬ 
graph  records?  A.  I  would  say  that  probably  35  per  cent 
of  our  programs  comprise  records. 
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Q.  And  what  percentage  electrical  transcriptions?  A. 
About  half. 

Q.  You  spoke  about  the  company  that  manufactures  these 
electrical  transcriptions,  as  a  matter  of  fact  there  are  a 
great  many  companies  that  manufacture  electrical  tran¬ 
scriptions  at  the  present  time  other  than  those  you  men¬ 
tioned?  A.  I  spoke  of  only  those  who  produce  a  library 
service. 

Q.  Are  their  transcriptions  available  in  circuits  where 
they  go  from  station  to  station?  A.  No,  sir;  all  of 

324  our  transcriptions  are  returned  to  the  manufacturer, 
but  there  are  other  transcriptions  available,  most  cer- 

tainlv. 

v 

Q.  You  would  not  say  they  were  greatly  inferior  to  the 
ones  you  have?  A.  In  some  cases  I  would,  yes. 

Q.  Would  you  say  any  percentage  of  them  were  unde¬ 
sirable  for  El  Paso?  A.  There  is  a  certain  percentage  that 
would  be  undesirable. 

Q.  You  would  have  the  privilege  of  a  selection  if  you 
cared  to?  A.  Yes  indeed. 

Q.  Isn’t  it  a  fact  that  you  use  these  phonograph  records 
and  electrical  transcriptions  in  the  place  of  live  talent  be¬ 
cause  they  are  cheaper,  less  trouble,  and  more  profitable? 
A.  No,  sir;  the  talent  we  use  costs  us  nothing. 

Q.  You  pay  nothing  for  any  of  your  talent?  A.  No,  sir; 
I  did  not  make  that  statement. 

Q.  Your  live  talent?  A.  The  talent  that  comes  to  us 
desiring  to  broadcast  generally  costs  nothing.  When  we 
use  them  on  a  commercial  program  they  are  paid  in  every 
case. 

Q.  As  a  matter  of  fact,  haven’t  vou  stated  the  reason  why 
you  use  these  phonograph  records  and  electrical  tran- 
setions  is  that  they  are  less  trouble,  less  expensive  and  more 
profitable;  is  that  a  fact? 

Mr.  Scharfeld:  I  object  to  that.  This  witness  can  not 
testify  what  has  already  gone  in  the  record,  and  I  do 

325  not  want  statements  of  counsel  in  there  that  are  in¬ 
correct. 

The  Examiner :  The  objection  is  overruled.  Go  ahead. 

Mr.  Hanley:  Will  the  reporter  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 
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The  Witness:  No,  sir;  that  is  not  a  fact  that  I  made  the 
statement. 

By  Mr.  Hanley: 

Q.  Isn’t  it  a  fact  that  is  your  policy  to  use  them  rather 
than  live  talent?  A.  No,  sir;  it  is  not  my  policy. 

Q.  You  say  there  is  no  professional  talent  available  in 
El  Paso,  just  explain  what  you  consider  professional  talent? 
A.  I  believe,  Mr.  Hanley,  I  answered  the  question  by  stating 
that  there  were  few  if  any,  and  I  made  a  certain  reserva¬ 
tion  there  for  some  who  might  derive  all  of  their  income 
from  professional  services  or  performing  or  music.  I  know 
of  but  a  very  few  who  secure  a  livable  income  from  the  per¬ 
formance  of  music  in  the  City  of  El  Paso. 

Q.  What  about  the  talent  such  as  dialogues,  and  amateurs 
who  can  participate  in  sponsored  programs,  are  there  many 
of  those?  A.  No,  sir,  there  are  not. 

Q.  What  facilities  have  you  for  developing  this  talent, 
of  the  high  school  or  the  university,  or  some  attending  the 
dramatic  schools?  A.  The  program  director  of  our  sta¬ 
tion,  Mr.  Taylor,  is  now  an  officer  and  has  been  an 
326  officer,  and  has  been  a  student  of  dramatics  for  some 
time ;  he  has  appeared  in  many  Little  Theatre  plays, 
and  I  also  have  appeared  in  Little  Theatre  plays,  and  we 
have  produced  a  number  of  plays  on  our  station,  using  the 
local  talent  for  those  dramatic  skits. 

Q.  What  facilities  have  you  for  the  rehearsing  of  such 
programs?  A.  We  have  the  use  of  course  of  our  studios 
and  also  have  the  use  of  the  Hotel  Paso  del  Nordes,  one 
room  there  in  which  we  conduct  rehearsals,  and  we  have  an 
audition  system. 

Q.  Is  it  not  a  fact  there  is  available  in  certain  lines  of 
music,  and  in  amateur  talent,  and  live  talent,  sufficient  more 
than  to  supply  15  per  cent  of  a  radio  day  broadcasting  if 
properly  developed  and  trained?  A.  Based  on  six  years’ 
experience  my  answer  is  no. 

Q.  You  heard  Mr.  Roderick’s  testimony  of  who  he  had 
interviewed  and  all  that?  A.  I  did,  yes. 

Q.  Did  you  ever  refuse  any  of  these  vocal  people  the 
privilege  of  broadcasting  on  your  station  ?  A.  No,  sir. 

Q.  You  stated  you  had  to  have  a  certain  standard  of  busi¬ 
ness,  how  do  you  arrive  at  that?  A.  I  did  not  make  the 


TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM.  205 


statement  that  we  would  have  to  have  a  standard  of  busi¬ 
ness,  but  I  did  say  that  there  is  a  certain  standard  that  must 
be  coped  with  in  radio  broadcasting*,  and  that  is  also  based 
on  many  years  experience. 

327  Q.  The  people  of  El  Paso  would  not  expect  the 
same  efficiency  in  talent  as  the  average  listener  would 

expect  from  Radio  City,  would  they?  A.  That  is  true,  they 
would  not. 

Q.  You  have  had  experience  in  other  cities  in  Texas  and 
elsewhere  with  radio  matters?  A.  Yes,  sir;  I  have  had 
some  experience. 

Q.  You  have  heard  other  programs?  A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  the  people  in  local  communities 
such  as  El  Paso  are  not  as  selective  about  the  talent  as  those 
living  in  the  large  cities,  in  your  opinion? 

Mr.  Scharfeld :  I  object  to  that  question,  it  would  be  im¬ 
possible  for  one  person  to  know  what  people  of  El  Paso  ex¬ 
pected  of  what  they  expected  in  New  York  City. 

The  Examiner:  I  think  that  is  stretching  it  a  little  far. 
If  he  can  answer  the  question,  however,  I  will  let  him  do 
so,  but  I  do  not  know  whether  he  can  or  not. 

Mr.  Scharfeld:  I  believe  it  is  an  objectionable  question. 
The  Witness :  I  would  say  in  answer  to  that  question  that 
the  people  of  El  Paso  are  certainly  interested  in  radio  pro¬ 
grams  that  would  be  entertaining. 

By  Mr.  Hanley: 

Q.  They  would  not  have  any  objection  to  having  such 
musical  and  other  talent  as  Mr.  Roderick  spoke  about 

328  on  the  station,  if  developed  properly,  would  they,  in 
your  judgment? 

Mr.  Scharfeld:  Let  me  object  to  the  question  on  the 
ground  it  is  asking  what  some  people  at  some  place  would 
object  to,  and  how  could  this  witness  know  what  they  would 
object  to,  and  how  could  anybody  else  know? 

The  Examiner:  Will  the  reporter  read  the  question? 
(The  pending  question  was  read  by  the  reporter.) 

Mr.  Scharfeld:  How  could  this  witness  testifv  to  what 

•r 

some  people  would  object  to?  I  think  the  question  is  ob¬ 
jectionable. 

Mr.  Cunningham:  I  do  not  feel  it  is  proper,  Mr.  Exam¬ 
iner,  to  call  for  speculation. 
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Mr.  Hanley:  He  is  supposed  to  know  about  radio  pro¬ 
grams  and  what  people  like  and  do  not  like,  and  has  so  testi¬ 
fied. 

The  Examiner:  Yes,  that  is  true,  but  there  are  hardly 
any  two  people  who  have  the  same  idea  about  programs. 
What  I  would  like  probablv  counsel  would  not  listen  to  at 
all. 

Mr.  Hanley :  I  will  withdraw  the  question. 

Bv  Mr.  Hanley: 

Q.  Mr.  Wyler,  you  spoke  about  visiting  talent,  and  I 
think  you  mentioned  several.  Will  you  mention  those  again 
and  tell  us  when  they  appeared,  if  this  year  or  last  year,  and 
what  time  they  occupied  on  the  station  when  they  did  ap¬ 
pear?  A.  The  only  notes  I  have  regarding  programs  is 
based  on  a  report  given  to  me  by  the  program  department 
for  the  year  1935. 

329  Q.  They  have  not  appeared  this  year?  A.  I  would 
not  make  that  statement,  and  some  of  them  probably 
have,  or  it  is  possible  some  have. 

Q.  Do  you  know  whether  they  have  or  not?  A.  Those 
specific  ones  I  mentioned  a  while  ago,  you  mean? 

Q.  Yes.  A.  I  recall  one,  Ted  Fiorito,  I  mentioned,  has 
not  appeared  this  year. 

Q.  Have  any  of  them  appeared  this  year?  A.  I  would 
not  be  able  to  answer  that. 

Q.  W7hat  about  Harvey  King,  has  he  appeared  this  year? 
A.  No,  sir;  he  is  now  appeaning  on  N.  B.  C.  programs. 

Q.  Did  he  appear  last  year?  A.  No,  sir. 

Q.  What  about  Pat  Norman?  A.  Yes,  sir;  she  appeared 
in  a  visit  at  El  Paso. 

Q.  How  much  time  and  when?  A.  I  do  not  remember  the 
date,  but  she  had  a  15-minute  program. 

Q.  Wrhat  about  Moore  and  Bailey?  A.  Likewise  they 
are  appearing  on  National  programs  and  have  not  come 
back  to  El  Paso  this  past  year.  As  a  matter  of  fact,  since 
we  trained  them  and  they  have  gone  to  N.  B.  C.  and  Colum¬ 
bia  System,  they  very  seldom  appear. 

Q.  With  reference  to  the  other  broadcasts  you  mentioned, 
the  I.  N.  S.  News  Series,  how  often  is  that  program  on? 
A.  That  is  every  evening  at  9  o’clock  except  Sunday. 

Q.  How  much  time  is  occupied?  A.  15  minutes. 


r->  _ 
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330  Q.  How  much  do  you  pay  for  that  service?  A. 
That  arrangement  was  made  through  the  Popular 

Broadcasting  Company,  and  I  have  no  knowledge  of  the 
cost  of  it. 

Q.  The  news  items  come  from  the  Herald-Post?  A. 
Yes,  sir. 

Q.  Is  that  put  on  by  a  commentator  of  the  Post?  A. 
That  will  be  put  on  by  one  of  our  own  commentators. 

Q.  Has  it  been  put  on  in  the  past?  A.  No,  sir. 

Q.  Why  haven’t  you  broadcast  it  before  this  time?  A. 
All  of  the  newspapers  in  El  Paso  with  the  exception  of  the 
World-News  refused  to  give  us  news  broadcasts. 

Q.  Is  it  not  a  fact  that  most  of  the  radio  stations  arrange 
through  the  different  press  associations,  the  United  and 
Associated  and  these  other  press  services,  for  a  direct  serv¬ 
ice? 

Mr.  Seharfeld:  I  object  to  the  question  because  this 
witness  is  only  talking  about  KTSM. 

The  Examiner:  I  do  not  think  that  has  anything  to  do 
with  it. 

By  Mr.  Hanley: 

Q.  Did  you  make  an  effort  to  get  the  service  of  the  United 
Press,  the  Association  Press,  or  the  Trans-Radio  News 
Service?  A.  Only  through  one  of  the  newspapers. 

Q.  You  have  no  arrangement  with  either  of  those 

331  services?  A.  We  have  an  arrangement  at  the  pres¬ 
ent  time  with  the  Herald-Post. 

Q.  With  reference  to  the  broadcast  of  Crazy  Crystals, 
when  did  you  broadcast  those  last?  A.  They  have  not  been 
on  our  station  for  a  period  of  two  years. 

Q.  What  about  Pluto  Water?  A.  Pluto  Water  has  never 
appeared  on  our  station,  but  the  contract  was  offered  and 
we  refused  it. 

Q.  Can  you  tell  us  now  why  one  was  objectionable  and 
the  other  was  not?  A.  The  Crazy  Crystals  program  was 
put  on  the  station  a  number  of  years  back,  which  was  before 
the  Federal  Communications  Commission  expressed  its 
lack  of  appreciation  of  that  program,  and  programs  of  that 
type.  The  Pluto  Water  was  offered  to  us  following  the 
Commission’s  judgment  in  that  matter.  It  was  not  dis¬ 
criminatory  at  all. 
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Q.  As  I  understand,  you  testified  the  Trinity  Methodist 
Church  broadcast  Sunday  morning,  afternoon  and  evening? 
A.  Yes,  sir. 

Q.  Do  any  other  churches  broadcast  on  Sunday?  A.  The 
First  Presbyterian  Church  on  Sunday  afternoon. 

Q.  How  often?  A.  Once  a  week,  Sunday  afternoon. 

Q.  How  much  time?  A.  One  hour. 

Q.  What  about  the  other  churches?  A.  The  other 
churches  appear  only  during  our  go  to  church  pro- 

332  gram. 

Q.  Were  you  ever  approached  by  any  of  those 
other  churches  in  the  past,  for  the  privilege  of  broadcast¬ 
ing?  A.  We  were  at  one  time  approached  by  one  church 
of  El  Paso  that  expressed  a  keen  desire  to  have  their  serv¬ 
ices  broadcast. 

Q.  Is  the  time  available  for  any  other  churches  on  Sun¬ 
day?  A.  Hardly,  for  church  services  morning  and  evening, 
no. 

Q.  There  is  no  other  time  available?  A.  No,  sir. 

The  Examiner:  Is  that  a  commercial  program  or  furn¬ 
ished  free? 

The  Witness :  That  is  a  program  that  is  broadcast  from 
WDAH  and  there  is  no  charge  made  for  it. 

The  Examiner:  You  furnish  the  lines  to  the  church? 

The  Witness:  Yes,  sir. 

The  Examiner:  All  free? 

The  Witness:  Yes,  sir. 

By  Mr.  Hanley: 

Q.  Isn’t  a  part  of  the  lease  arrangement  with  this  church 
permitting  you  to  share  time  with  them  on  the  wavelength? 
A.  It  is  a  part  of  the  lease  arrangement  we  have  with  the 
Trinity  Methodist  Church,  that  we  should  broadcast  their 
programs. 

Q.  And  your  station  is  silent  while  that  station  is 

333  operating  on  Sunday?  A.  That  is  true. 

Q.  What  other  denominations  are  represented  in 
the  church  organization  of  El  Paso  outside  of  the  Metho¬ 
dist  and  Presbyterian?  A.  I  would  assume  that  a  number 
of  other  denominations  are  represented. 

Q.  Are  all  of  them,  or  practically  all?  A.  I  do  not  know 
that  all  of  them  are,  but  I  recall  a  number  of  them. 
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Q.  Including  the  Episcopal?  A.  Yes,  they  are  repre¬ 
sented  there. 

Q.  The  Catholic  Church?  A.  Yes,  and  the  Baptist. 

Q.  The  Lutherans?  A.  Yes,  the  Lutheran  Church  is 
represented  there. 

Q.  The  Congregational?  A.  Yes,  I  believe  there  is  one 
church  of  the  Congregational  Church. 

Q.  The  Mormon?  A.  Yes,  there  is  a  Mormon  Tabernacle 
there. 

Q.  The  Jewish?  A.  Yes. 

Q.  The  Unitarians,  are  they  there?  A.  I  couldn’t  answer 
that,  but  I  believe  the  Christian  Science  is  there.  I  think 
El  Paso  is  representative  of  all  of  the  various  religions. 

Q.  You  spoke  about  the  newspapers  refusing  to  public 
your  programs.  A.  Yes,  sir. 

334  Q.  It  is  not  a  fact  that  their  reason  for  not  doing 
so  is  the  fact  that  very  little  live  talent,  is  any,  ap¬ 
peared  from  El  Paso  and  that  most  all  of  your  programs 
were  electrical  transcriptions  and  Phonograph  records; 
isn’t  that  a  fact? 

Mr.  Scharfeld:  I  object  to  counsel  making  that  state¬ 
ment,  because  he  is  doing  nothing  but  reading  something 
into  the  record,  and  let  him  ask  a  question  that  is  proper. 

The  Examiner:  Will  the  reporter  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

Mr.  Scharfeld:  I  ask  that  the  question  be  stricken  out 
of  the  record  because  it  is  an  attempt  by  counsel  to  state 
reasons  of  somebody  in  the  record,  and  of  course  this  wit¬ 
ness  could  not  state  what  their  reasons  were,  but  counsel 
has  already  done  so,  and  I  ask  that  the  question  be  stricken 
from  the  record. 

The  Examiner:  If  he  can  not  answer  the  question,  he 
may  say  so. 

Mr.  Scharfeld:  I  ask  that  the  question  be  stricken,  let 
counsel  ask  what  the  reasons  were,  and  not  put  the  reasons 
into  the  question. 

The  Examiner:  This  witness  is  on  cross-examination. 

Mr.  Scharfeld:  I  grant  he  is  on  cross-examination,  but 
for  proper  cross-examination. 

The  Examiner:  The  objection  is  overruled.  I  will  let 
him  answer  the  question. 

The  Witness:  Will  you  read  the  question  again? 
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(The  pending  question  was  again  read  by  the  reporter.) 
The  Witness:  No,  sir;  it  is  not  a  fact.  Mr. 

335  Roderick  himself  told  me  the  radio  station  was  com¬ 
petitive  to  his  newspaper  and  he  would  not  print  the 

programs. 

Q.  What  reasons  did  any  of  the  others  give  when  you 
talked  to  them  about  printing  your  programs  in  the  paper? 
A.  A  similar  reason. 

Q.  I  believe  you  spoke  about  the  population  of  El  Paso 
being  around  102,000?  A.  I  believe  the  census  figures 
show  there  are  102,000. 

Q.  And  that  60  per  cent  of  the  population  was  Mexican? 
A.  Yes,  sir. 

Q.  What  do  you  mean  by  Mexican,  Mexican  by  name  or 
by  birth?  A.  That  60  per  cent  figure  of  Mexican  people  in 
El  Paso  would  be  Mexican-speaking  people. 

Q.  What  part  of  that  60  per  cent  are  citizens  of  the 
United  States?  A.  I  do  not  know. 

Q.  What  percentage  of  them,  do  you  know,  speak  the 
English  language?  A.  I  don’t  know  that. 

Q.  Would  you  say  it  is  as  high  as  95  per  cent?  A.  I 
would  say  emphatically  it  is  not  as  high  as  95  per  cent  that 
could  speak  the  English  Language  with  any  intelligence 
at  all. 

Q.  They  are  business  men,  are  they  not,  these  people  with 
Mexican  names  are  engaged  in  businesses  and  pro- 

336  fessions?  A.  A  very  small  percentage  of  them,  yes. 

Q.  Your  station  has  a  coverage,  of  course,  in  Mex¬ 
ico,  has  it  not?  A.  I  would  assume  it  has  a  coverage  in 
Mexico,  although  we  pay  slight  attention  to  it. 

Q.  Do  you  run  any  advertising  from  Mexico?  A.  No, 
sir. 

Q.  Are  any  of  your  programs  that  are  broadcast  on 
your  station  also  broadcast  on  the  Mexican  stations?  A. 
What  programs? 

Q.  For  instance,  does  the  same  program,  or  a  similar 
program  of  the  Lone  Star  Motor  Company  appear  on  the 
Mexican  stations?  A.  I  don’t  know. 

Q.  Do  you  know  whether  or  not  there  are  any  of  the 
same  programs  or  similar  programs  appearing  on  the 
Mexican  stations  that  are  also  appearing  on  yours  and 
sponsored  by  the  same  advertiser?  A.  Possibly  not  spon- 
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sored  by  the  same  group  of  advertisers,  although  I  have 
heard  programs  emanating  from  the  Mexican  stations 
which  are  patterned  directly  after  ours  and  presented  in  a 
very  similar  manner. 

Q.  You  say  your  coverage  is  just  in  the  city  of  El  Paso? 

A.  I  did  not  say  that,  no. 

Q.  What  did  you  say  is  your  coverage?  A.  I  said  we 
cater  to  a  coverage  of  the  City  of  El  Paso. 

Q.  Showing  you  Applicant’s  Exhibit  No.  8,  I  will 

337  ask  you  to  state  whether  or  not  that  is  a  piece  of 
advertising  put  out  by  your  station?  A.  This  is  a 

bit  of  promotional  material  from  our  station,  yes. 

Q.  Will  you  please  read  paragraph  1  of  that  exhibit 
first  ?  A.  I  will  be  glad  to.  It  reads : 

“There  are  15,000  radio  sets  in  El  Paso  and,  as  the  Gov¬ 
ernment  census  gives  a  conservative  estimate  of  four  and 
one-third  persons  to  a  set,  KTSM  reaches  approximately 
65,000  persons  in  El  Paso  alone.  During  the  World  Series 
it  was  estimated  that  100,000  people  were  listening  to  this 
radio  station.  Telegrams  and  letters  reported  reception  in 
Sierra  Blanca,  Las  Cruces,  Hot  Springs,  Chihuahua  City, 
and  other  communities.” 

Q.  How  far  is  Sierra  Blanca  from  El  Paso?  A.  Sierra 
Blanca  is  about  90  miles. 

Q.  How  faris  Hot  Springs  from  El  Paso?  A.  Hot 
Springs  is  approximately  100  miles. 

Q.  Chihuahua  City  is  how  far?  A.  I  don’t  know,  but  I 
believe  about  150  miles,  probably. 

Q.  The  figure  you  mention  here  with  reference  to  radio 
sets  in  homes  and  the  coverage,  and  the  population  which 
is  covered,  that  is  on  the  American  side  of  the  line,  is  that 
right?  A.  That  naturally  is  a  bit  of  promotional  material, 
which  I  would  not  be  able  to  answer,  whether  it  has  in¬ 
cluded  everything  or  not. 

338  The  Examiner:  Is  it  accurate? 

The  Witness:  Frankly  speaking  this  was  pre¬ 
pared  by  our  sales  department,  and  I  imagine  there  is  a 
certain  amount  of  puffing  contained  in  it  as  in  all  sales 
promotional  material. 
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By  Mr.  Hanley: 

Q.  You  never  have  denied  it,  have  you?  A.  Denied 
what? 

Q.  Denied  the  fact  that  there  are  15,000  radio  sets?  A. 
No,  sir. 

Q.  Calling  your  attention  to  the  first  paragraph  on  the 
top  of  page  2  of  this  exhibit,  I  ask  you  to  read  that.  A.  It 
reads : 

“El  Paso  has  a  most  unique  geographical  situation  in  so 
far  as  radio  is  concerned — in  fact,  there  is  only  one  other 
spot  in  the  United  States  with  a  similar  problem!  And 
the  problem  briefly  is :  Outside  reception !  In  fact,  there  is 
none  at  all  during  the  daylight  hours  and  only  unsatisfac¬ 
tory  reception  at  night.  The  closest  chain  station  is  over 
600  miles  away,  and  consequently  national  advertisers  do 
not  get  their  messages  across  to  the  El  Paso  audience. 
Since  El  Paso  is  the  fifth  market  in  Texas  it  is  important 
that  listeners  here  should  receive  these  messages.  KTSM 
is  the  answer  to  this  problem.  KTSM  is  able  to  offer  100 
per  cent  coverage  in  the  El  Paso  area.  KTSM  is  the  only 
commercial  radio  station  in  El  Paso.  KTSM  is  producing 
profitable  results  for  many  different  types  of  businesses. 

Our  contract  renewal  ratio  is  71.3  per  cent,  attest- 
339  ing  to  the  wholehearted  acceptance  of  local  adver¬ 
tisers  who  know  the  local  situation.’ ’ 

Q.  Didn’t  you  say  50  per  cent  awhile  ago?  A.  Sir? 

Q.  Did  you  not  testify  it  was  50  per  cent  a  few  moments 
ago — 50  per  cent  renewals?  A.  I  said  at  the  present  time 
our  renewal  ratio  is  approximately  60  per  cent. 

Q.  What  became  of  the  other  40  per  cent?  A.  That  is 
not  the  renewal  ratio. 

Q.  What  do  you  mean  by  the  renewal  ratio?  A.  I  mean 
it  would  be  impossible  for  us  to  have  100  per  cent  re¬ 
newal  ? 

Q.  I  just  wondered  if  you  could  tell  us  w’hat  became  of 
the  other  40  per  cent?  A.  I  would  be  glad  to  tell  you  what 
became  of  the  other  40  per  cent.  If  a  new  contract  comes 
on  the  air  and  occupies  an  hour’s  time  a  day,  that  would 
not  be  considered  a  renewal  contract,  since  it  is  new. 

Q.  Do  you  stick  to  your  rate  card  in  advertising?  A. 
Yes,  sir. 
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Q.  Have  you  ever  said  that  your  rate  card  could  not  be 
used  as  a  basis  for  charges  for  advertising  rates?  A.  You 
will  have  to  repeat  that  question. 

Q.  Have  you  ever  said  that  your  rate  card  could  not  be 
used  as  a  basis  for  charges  for  advertising  on  the  radio? 
A.  I  do  not  recall  making  a  statement  of  that  kind.  Cer¬ 
tainly  that  must  be  some  basis  for  making  a  rate. 

Q.  What  does  your  rate  card  show  for  a  15-min- 

340  ute  per  day  program?  A.  Over  what  period  of 
time? 

Q.  Well,  15  minutes  a  day  for  a  week,  or  a  month.  A. 
For  how  many  weeks  or  months? 

Q.  Well,  say  a  week.  A.  For  one  week  our  quarter  hour 
rate  would  be  on  a  three  to  six-time  contract,  $8.50  each. 

Q.  How  much  for  a  month?  A.  On  a  14  to  26-time  con¬ 
tract,  $7. 

Q.  For  52  weeks?  A.  $6. 

Mr.  Scharfeld:  Mr.  Wyler,  do  you  have  your  rate  card 
with  you? 

The  Witness :  I  have  a  copy  of  the  rate  card  here,  yes. 

Mr.  Scharfeld:  We  will  offer  those  rate  cards  as  ex¬ 
hibits  at  this  time,  then  and  may  we  have  opportunity  to 
have  photostatic  copies  made  and  submitted  for  the 
record? 

The  Witness :  I  think  I  have  some  additional  copies. 

Mr.  Scharfeld:  Are  these  you  have  handed  me  the  rate 
cards  of  KTSM? 

The  Witness :  Yes,  they  are. 

Mr.  Scharfeld:  I  offer  these  rate  cards  in  evidence  as 
Intervenor’s  Exhibit  No.  11. 

The  Examiner :  They  may  be  admitted  in  evidence. 

(The  document  referred  to  was  received  in  evidence, 
marked  “KTSM  Exhibit  No.  11,  Docket  No.  3858,”  and  is 
filed  with  the  transcript  in  the  possession  of  the  commis¬ 
sion.) 

341  By  Mr.  Hanley: 

Q.  Do  you  charge  any  of  the  advertisers  less  than  the 
rate  published  in  this  card?  A.  There  are  occasions  of 
that,  yes,  based  on  frequencies. 

Q.  What  rate  do  you  charge  the  Popular  Dry  Goods 
Company?  A.  $5.75  per  program  straight. 
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Q.  Does  this  Popular  Dry  Goods  Company  broadcast 
over  the  Mexican  station  also  ?  A.  Yes,  sir. 

Q.  How  does  that  program  differ  from  yours?  A.  I  do 
not  believe  the  Popular  sponsors  a  news  broadcast  over 
there  in  addition  to  their  daily  program.  1  know  they  have 
a  program  in  the  morning  at  8  a.  m.,  but  I  do  not  believe 
the  same  party  who  broadcasts  from  our  station  goes  to 
Juarez,  but  they  do  sponsor  some  programs  and  some  an¬ 
nouncements  over  there. 

Q.  In  this  advertising  program  have  you  overlooked  any 
advertising  prospects  among  the  El  Paso  firms?  A.  For 
solicitation,  vou  mean? 

Q.  Yes.  A.  I  don’t  believe  so. 

Q.  You  saw  the  list  offered  by  the  applicant  here  known 
as  Exhibit  No.  4?  A.  Yes,  sir. 

Q.  And  you  heard  the  testimony  with  reference  to  the 
parties  approached,  and  the  letters  which  were  re- 

342  ceived  from  them?  A.  Yes,  sir. 

Q.  Is  it  not  a  fact  that  a  great  many  of  those 
would  broadcast  if  they  had  an  opportunity?  A.  I  rather 
imagine  they  would  broadcast  if  they  had  an  opportunity, 
but  there  would  be  no  payment  made  therefor. 

Q.  Don’t  you  think  they  have  sufficient  credit  standing? 
A.  I  am  positive  the  great  majority  of  those  contained  in 
that  list  do  not. 

Q.  Are  you  acuqainted  with  the  newspapers  Advertisers 
that  have  their  advertisements  in  the  El  Paso  Times?  A. 
Fairlv  so,  as  we  watch  that  rather  closelv  in  our  business. 

Q.  And  in  the  Herald-Post  and  the  other  paper?  A.  Yes, 
sir. 

Q.  Do  you  believe  these  people  pay  their  advertising 
bills  to  these  papers  ?  A.  Some  of  them  do,  yes. 

Q.  What  percentage,  would  you  say?  A.  I  would  not  be 
able  to  give  you  an  estimate  on  that. 

Q.  In  fact,  you  have  never  inquired  into  the  credit  stand¬ 
ing  any  any  of  the  advertisers  listed  by  Mr.  Roderick, 
other  than  the  ones  you  have  yourself?  A.  Yes,  we  have. 
There  are  some  appearing  on  the  list  we  have  investigated, 
and  some  appearing  on  the  list  we  have  taken  off  of  the  air 
because  of  lack  of  payment. 

Q.  You  heard  the  good  doctor  testify  yesterday  in 

343  reference  to  economic  conditions  in  El  Paso?  A. 
Yes,  sir. 
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Q.  Do  you  agree  with  all  he  tesified  to  regarding  the 
depression  and  the  recovery  from  the  depression?  A.  I 
certainly  would  not  be  able  to  confirm  or  deny  anything  he 
said,  because  I  believe  his  qualifications  stand  for  them¬ 
selves. 

Q.  Would  you  say  that  El  Paso  has  or  has  not  recovered 
in  a  pretty  good  proportion  from  the  recent  depression? 

Mr.  Scharfeld:  I  object  to  the  question,  because  it  is 
too  general.  We  do  not  know  what  depression  he  is  talk¬ 
ing  about,  if  there  was  one,  and  what  he  means  by  it. 

The  Examiner:  I  think  everyone  can  take  judicial 
notice  of  the  depression. 

By  Mr.  Hanley: 

Q.  We  will  say  beginning  March  4,  1933,  what  about  the 
recovery?  A.  I  think  there  has  been  some  improvement 
in  business  conditions  in  the  region  of  El  Paso,  yes. 

Q.  How  much  better  would  you  say  were  the  conditions 
of  1935  than  in  1929,  1930  and  1931?  A.  I  have  made  no 
accurate  comparison  of  that. 

Q.  Would  your  testimony  with  reference  to  the  profits 
of  KTSM  be  an  appropriate  yardstick  to  measure  the  pros¬ 
perity  of  El  Paso?  A.  Not  necessarily.  There  is  a  matter 
of  effort  that  comes  into  the  picture  there,  that  should  be 
considered. 

Q.  Would  you  say  that  you  are  better  offer  than 
344  you  were  a  year  ago  ?  A.  So  far  as  the  radio  station 
is  concerned,  I  can  speak  with  authority,  yes. 

Q.  And  certainly  better  off  than  five  years  ago?  A.  So 
far  as  the  radio  station  is  concerned,  yes. 

Q.  Then  can  we  say  that  the  doctor  is  a  little  bit  off  of 
his  base  when  he  says  El  Paso  has  not  recovered  in  line 
with  the  rest  of  the  country? 

Mr.  Scharfeld:  I  object  to  that. 

The  Examiner:  Yes,  I  think  it  would  be  up  to  the  Com¬ 
mission  to  determine  what  effect  they  would  give  the  testi¬ 
mony. 

By  Mr.  Hanley: 

Q.  Take  this  year,  would  you  say  that  El  Paso  is  a 
poor  market,  and  such  a  poor  market  as  indicated  by  the 
witness  yesterday?  A.  I  would  not  be  qualified  to  answer 
that  question. 
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Q.  Have  you  been  able  to  accommodate  all  of  the  adver¬ 
tisers  than  applied  for  time  on  KTSM  in  the  last  year?  A. 
Yes,  sir. 

Q.  Have  you  ignored  any  advertising?  A.  I  don’t 
think  so. 

Q.  Have  you  given  adequate  service  to  all  accounts 
using  time  on  KTSM?  A.  As  far  as  I  can  determine  we 
have,  ves. 

Q.  Are  there  any  dissatisfied  or  complaining  clientele? 
A.  No,  sir;  no  complaining  clientele. 

Q.  Is  there  any  dissatisfaction  from  the  individual 

345  advertisers?  A.  I  don’t  recall  any  more  than  the 
ordinary  run  of  dissatisfaction. 

Q.  I  do  not  know  whether  it  is  in  the  record  or  not,  but 
how  many  daily  newspapers  are  there  in  El  Paso? 

Mr.  Scharfeld:  I  think  that  is  in  the  record  about  three 
times. 

By  Mr.  Hanley: 

Q.  How  many  weekly  papers?  A.  I  recall  only  one  week¬ 
ly  newspaper  in  El  Paso. 

Q.  Have  you  any  bi-weekly  or  tri-weekly  papers.  A.  I 
do  not  believe  there  are  any  bi-weekly  or  tri-weekly  papers. 

Q.  The  leading  daily  papers  are  all  printed  in  the  Eng¬ 
lish  language,  are  they  not?  A.  Yes. 

Q.  And  the  advertisements  are  in  English?  A.  Yes. 

Q.  How  much  time  did  you  say  you  spent  on  Americani¬ 
zation  programs?  A.  I  don’t  believe  I  stated  any  specific 
time.  I  can’t  answer  that  question. 

Q.  When  did  you  have  an  Americanization  program  on 
last?  A.  I  don’t  know  that,  but  we  have  had  them  from 
time  to  time. 

Mr.  Hanley:  I  think  that  is  all,  Mr.  Examiner. 

The  Examiner :  Mr.  Cunningha,  have  you  any  questions 
to  ask? 

346  Mr.  Cunningham:  Yes,  sir;  if  I  may. 
Cross-Examination. 

By  Mr.  Cunningham: 

Q.  Mr.  Wyler,  have  you  any  papers  there  to  fresh  your 
memory  as  to  the  number  of  separate  and  distinct  accounts 
you  carry  at  the  present  time  on  KTSM?  A.  I  believe  I 
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can  answer  that  without  refreshing  my  memory  from  any 
paper,  because  we  keep  pretty  close  check.  It  would  neces¬ 
sarily  be  approximate,  but  I  would  say  about  100  or  125 
regular  advertisers  last  month. 

Q.  The  majority  of  these,  I  take  it,  are  spot  announce¬ 
ments?  A.  A  good  number  of  them  are  spot  announce¬ 
ments,  yes,  but  we  have  lots  of  program,  too. 

Q.  What  proportion  do  you  say  are  spots?  A.  For 
the  purpose  of  answering  your  question  may  I  distinguish 
between  two  different  types  of  announcements?  We  have 
one  we  call  the  daily  announcement,  and  one  we  call  the 
spot,  the  difference  being  that  the  daily  announcement  con¬ 
tract  is  an  announcement  of  50  words  every  day  and  the 
spot  announcements  are  about  100  words  spotted  where  the 
advertiser  wants  them.  I  would  say  that  possibly  35  or  40 
per  cent  of  our  advertising  revenue  is  derived  from  both 
both  daily  and  spot  announcements.  There  is  a  great  differ¬ 
ence  in  price. 

Q.  Have  you  any  papers  with  you  or  any  ledgers  or 
books  to  point  out  the  gross  income  of  KTSM  for  the  year 
1935  ending  December  31?  A.  I  can  give  you  that 
347  from  my  own  knowledge.  Our  sales  last  year  were 
approximately  $30,000. 

Q.  And  all  operating  expenses  I  take  it  were  approxi¬ 
mately  $23,000,  which  would  leave  a  net  of  $7,000?  A. 
Yes. 

The  Examiner:  Do  the  operating  expenses  include 
depreciation? 

The  Witness:  Yes,  sir. 

By  Mr.  Cunningham: 

Q.  What  I  was  going  to  go  into  was  the  subjects  con¬ 
tained  in  that  expense  account.  Can  you  do  that?  A.  I 
believe  I  can  give  you  that.  As  I  stated  awhile  ago,  neces¬ 
sarily  there  are  a  number  of  items  that  would  not  be  in¬ 
cluded  in  this  testimony,  which  would  change  from  month 
to  month,  but  our  items  of  payroll,  copyright  sheet,  re¬ 
pairs  and  maintenance,  remote  control  charges,  office  sup¬ 
plies,  telephone,  telegraph  and  transcription  services,  turn¬ 
table  maintenance,  and  our  reserve  for  taxes,  deprecia¬ 
tion,  bad  debts,  interest  and  discount,  remain  about  the 
same,  and  then  there  are  incidental  expenses  which  might  be 


218  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 

grouped  as  general  expense  items  such  as  dues  of  associa¬ 
tions,  donations,  trade  magazines,  printing  sales  material — 
Q.  May  I  interrupt?  A.  Yes. 

Q.  You  do  not  have  the  figures  identified  with  each  of 
these  items?  A.  Only  as  I  gave  them  a  moment  ago.  Would 
you  like  me  to  read  them  again? 

Q.  Yes,  particularly  with  respect  to  the  subject  of 

348  depreciation.  A.  Our  depreciation  is  figured  on  the 
basis  I  believe  of  the  standard  depreciation  of  10  per 

cent  per  year.  That  is  of  course  on  furniture  and  fixtures 
and  our  transmitter,  simply  the  depreciation  on  the  trans¬ 
mitter  itself.  We  have  an  item  set  up  in  our  books  for  tube 
depreciation  which  I  believe  is  $25  a  month. 

Q.  So  that  as  I  understand,  you  deduct  at  the  outside  10 
per  cent  of  your  total  investment  and  consider  that  depre¬ 
ciation?  A.  Xo,  I  would  not  say  that.  For  example,  on  our 
records  and  transcription  libraries  we  do  not  do  that.  Our 
record  library  is  depreciated  on  a  much  different  basis,  and 
that  can  only  be  arrived  at,  at  the  end  of  the  year  when  they 
are  actually  checked  to  see  what  our  records  consist  of,  and 
the  actual  cost  of  replacement  and  things  of  that  sort. 

Q.  What  portion  of  the  expense  of  $23,000  represented 
depreciation  of  all  kinds  in  the  year  1935  ending  December 
31  ?  A.  That  is  a  difficult  question  for  me  to  answer  with¬ 
out  definite  information. 

The  Examiner:  Why  not  let  the  witness  file  a  copy  of 
the  information  upon  which  it  is  based? 

Mr.  Cunningham:  That  is  agreeable,  Mr.  Examiner. 
The  Examiner:  Is  there  any  objection  to  that  being 
done? 

Mr.  Hanley:  Xo,  I  have  no  objection. 

The  Examiner:  That  may  be  filed  within  twenty  days 
from  the  close  of  the  hearing. 

349  Mr.  Cunningham :  As  I  understand,  that  document 
will  furnish  all  operating  expenses  for  the  year  1935? 

Mr.  Examiner:  Yes,  that  is  understood. 

The  Witness:  We  will  furnish  that  for  you. 

By  Mr.  Cunningham: 

Q.  Mr.  Wyler,  as  I  understood  you  to  testify,  a  particu¬ 
lar  commercial  announcement  was  set  aside  for  the  purpose 
of  enabling  the  broadcast  of  the  Mickey  Mouse  program? 
A.  Yes,  sir. 
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Q.  When  was  that  done  ?  A.  That  is  done  every  week. 

Q.  When  was  that  commercial  program  first  set  aside? 
A.  That  has  been  going  on  continuously  with  the  exception 
of  during  a  period  of  about  four  weeks  of  an  epidemic  we 
had  there,  for  the  last  about  two  years  or  so. 

Q.  You  employ  three  full-time  salesmen  at  present?  A. 
Yes,  sir. 

Q.  And  they  are  paid  on  a  commission  basis?  A.  Yes, 
sir. 

Q.  Have  you  any  documents  or  papers  of  any  kind  to  as¬ 
sist  you  in  advising  the  Commission  as  to  what  was  accom¬ 
plished  by  these  salesmen  for  the  year  1935  in  the  way  of 
producing  accounts  for  the  station?  A.  Those  three  sales¬ 
men  were  not  selling  for  the  station  the  entire  year  of  1935. 
By  that  I  mean  there  was  one  added  I  think  in  September 
of  1935.  Prior  to  that  we  had  two  full-time  salesmen. 

I  do  not  have  the  exact  figures  but  I  could  give  you,  I 
think,  a  fairly  accurate  estimate  of  those  two  sales- 

350  men,  and  I  think  they  produced  in  the  vicinity  of 
very  close  to  $12,000  in  business  each  for  the  year. 

Q.  New  business  or  increase  in  business?  What  I  have 
in  mind  is,  for  instance,  you  sell  probably  two  hours  a  week 
to  a  particular  concern,  and  was  that  time  increased,  or  was 
it  new  accounts?  A.  It  is  all  thrown  into  the  same  category, 
and  I  have  no  wav  of  determining  that. 

Q.  Approximately  $12,000  for  the  year?  A.  I  believe  so, 
for  each  of  them.  That  may  be  a  matter  of  a  thousand  dol¬ 
lars  or  so  low,  but  I  believe  it  is  only  slightly  low. 

Q.  By  whom  is  the  policy  of  the  station  directed  at  pres¬ 
ent,  and  has  been  for  the  past  year  or  two?  A.  I  believe  ) 
can  answer  that  by  saying  I  direct  the  policies,  or  at  least 
it  is  on  my  suggestion  that  the  policies  are  directed. 

Q.  And  you  have  no  financial  interest  in  this  organiza¬ 
tion?  A.  No,  sir;  none  whatever. 

Q.  I  believe  you  have  broken  down  the  financial  interests 
of  the  various  members  of  this  organization?  A.  Yes,  sir. 

Q.  I  believe  you  said  one  party  owned  85  per  cent?  A. 
Yes,  sir. 

Q.  Who  are  the  others,  please,  if  you  have  not  already 
given  their  names?  A.  I  have  done  so. 

Q.  Am  I  correct  in  gathering  from  your  testimony 

351  that  you  have  through  your  salesmen  exhausted  all 
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radio  broadcasting  business  sources  in  and  about  El 
Paso,  Texas?  A.  At  least  we  are  covering  them  all,  yes, 
sir. 

Q.  I  think  you  testified  that  a  large  percentage  of  the 
prospective  advertisers  of  the  proposed  station  have  been 
solicited  manv  times  bv  vour  salesmen?  A.  Yes,  and  I  might 
even  add  they  are  at  present  advertising  on  the  station. 

Q.  Within  the  past  six  months  how  much  time  have  you 
sold  on  the  station?  A.  I  am  afraid  I  couldnt’  answer  that, 
as  I  have  no  available  information.  I  might  help  you  by 
saying  we  broadcase  I  believe,  something  over  400  hours 
monthly,  and  I  believe — I  did  estimate  some  60  per  cent  of 
our  time  was  commercial  programs,  which  would  probably 
250  hours  monthly.  That  is  a  only  an  approximation. 

Q.  Are  you  salesmen  still  soliciting  these  prospective 
advertisers?  A.  Yes,  sir,  that  is  regularly  done. 

Q.  But  with  unsatisfactory  results?  A.  Well,  I  would 
not  say  exactly  unsatisfactory  results,  because  we  are  able 
to  increase  some  of  them,  and  at  least  hold  some  of  the  rest 
of  them.  It  is  a  selling  job  that  is  hard  to  do. 

Q.  What  was  the  income  for  your  salesmen  for  the  year 
1935,  inclusing  that  particular  salesman  who  was  employed 
for  three  or  four  months  of  the  year  1935?  A.  I  used  that 
basis  in  computing  the  figures  I  have  given  you  a 
352  moment  ago,  of  $12,000  a  year,  or  $1,000  a  month  pro¬ 
duction,  and  I  would  say  their  income  is  between 
$2,500  and  $3,000  per  year. 

Q.  Their  income  has  not  been  that  much  for  the  year 
1936  thus  far,  has  it?  A.  On  a  monthly  basis,  you  mean? 

Q.  Yes.  A.  Yes,  I  think  it  would  be  approximately  that. 

Q.  Then  I  gather,  considerable  new  time  has  been  sold 
for  the  year  1936,  judging  from  the  income  you  said  your 
salesmen  get?  A.  No,  I  understood  you  to  ask  what  their 
sales  were  for  the  year  1935,  and  I  estimate  the  sales  for  this 
year  are  approximately  the  same. 

Q.  That  document  which  has  been  marked  Applicant’s 
Exhibit  No.  8  was  released  by  radio  broadcasting  station 
KTSM  of  El  Paso,  Texas?  A.  Yes,  sir. 

Q.  And  at  the  time  of  its  release  you  were  manager  of 
the  station?  A.  What  date  was  that  released? 

Q.  As  a  matter  of  fact  there  is  no  date,  but  I  believe  you 
have  identified  it?  A.  I  believe  so,  yes. 
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Q.  As  manager  of  the  station  I  assume  it  cleared  through  j 
you  before  it  was  released  to  the  public?  A.  As  a  matter 
of  fact  I  would  be  responsible  for  it,  yes. 

Q.  And  before  its  release  you  read  the  contents,  I 

353  assume?  A.  I  believe  so,  yes. 

Q.  Did  you  blue  pencil  any  portion  of  it  before  it 
was  released,  as  you  recall?  A.  I  don’t  recall.  That  was 
prepared  by  the  advertising  department  of  the  station. 

Q.  And  it  was  approved  by  you  as  manager  of  the  sta¬ 
tion,  before  its  release?  A.  I  don ’t  recall  having  placed  an 
approval  on  it,  although  I  was  manager  of  the  station  at 
that  time. 

Q.  Would  anyone  else  have  authority  to  approve  such 
a  document?  A.  Ordinarily,  although  I  see  any  sales  pro¬ 
motional  material  of  that  sort,  it  is  possibly  not  regarded 
with  enough  importance,  but  it  is  done  naturally  to  secure 
all  of  the  busines  possible. 

Q.  Of  course  you  would  not  attempt  to  state  an  untruth 
in  a  document  like  that?  A.  Certainly  we  would  not. 

Q.  And  of  course  you  would  not  attempt  to  mislead  the 
public  in  any  way  in  a  document  of  that  character?  A.  Only 
as  sales  promotion  material  ordinarily  does  go. 

Mr.  Cunningham:  That  is  all. 

The  Examiner:  Is  there  anything  on  redirect? 

Redirect  Examination 

I 

By  Mr.  Scharfeld : 

Q.  Mr.  Wyler,  you  have  been  asked  to  read  a  couple  of 
paragraphs  from  this  exhibit,  and  I  ask  you  now  to  read  the 
following  paragraph  which  I  indicate  to  you.  A. 

354  Yes,  sir.  It  reads  as  follows: 

“When  the  World  Broadcasting  System,  WBS, 
*was  introduced  to  El  Paso  by  KTSM,  the  management  had 
no  idea  that  this  new  entertainment  service  would  be  so 
popular  with  El  Paso  listeners.  KTSM  has  been  able  to 
present  that  best  of  programs  with  a  variety  of  leading 
radio  organizations.  Some  of  the  most  popular  features 
from  KTSM  are  the  transcriptions  furnished  by  Mac¬ 
Gregor  &  Sollie,  Inc.,  San  Francisco.  Eb  and  Zeb,  those  two 
well  known  and  well  liked  homespun  philosophers,  have 
been  popular  comedians  on  KTSM  transcription  programs 
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for  several  years.  Mary  Kitchen,  that  interesting  woman’s 
program,  has  provided  unexcelled  recipes  for  the  ladies  of 
El  Paso.  Other  MacGregory  &  Sollie  transcriptions  now 
being  presented  on  KTSM  include  The  Thrill  Hunters, 
Man  About  Town,  The  Aristocrats,  Coleman  Cox,  The 
Hawk,  Hites  in  Review,  Modds  Musical  and  Hi  Hilarities.” 

Q.  I  think  there  is  another  paragraph  following  the  first 
one  you  read;  will  you  read  that  into  the  record  also?  A. 
Yes,  it  reads : 

“During  the  year  of  1934  KTSM  equipment  maintained 
a  consistency  record  of  99.93  per  cent,  which  is  equivalent  to 
a  pause  or  interruption  of  only  2.5  seconds  in  an  hour’s  oper¬ 
ation,  about  the  time  required  to  pick  up  a  pencil  dropped 
on  the  floor.  The  quartz  crystal  controlling  KTSM’s  fre¬ 
quency,  or  that  keeps  KTSM  at  the  correct  place  on  the 
dial,  vibrated  at  the  rate  of  1,310,000  times  per  cent,  15 
hours  per  day  for  three  years.  Figure  it  out  for  yourself.” 

355  The  Examiner:  Gentlemen,  all  of  that  is  in  the 
record,  it  is  in  the  exhibit,  and  I  do  not  see  any  use  in 
encumbering  the  record  with  reading  it  into  the  record 
twice. 

Mr.  Scharfeld :  I  agree  to  that,  Mr.  Examiner,  but  since 
a  part  of  it  was  read  I  wanted,  this  read  into  the  record 
also. 

The  Examiner :  That  is  right,  but  it  was  not  objected  to. 

Mr.  Scharfeld:  I  objected  to  it. 

The  Examiner:  You  objected  to  receiving  the  exhibit  in 
evidence. 

Mr.  Scharfeld:  And  I  objected  to  anything  being  read 
in  the  record  also,  I  believe. 

The  Examiner :  Possibly  so,  but  I  do  not  remember  your 
bbjecting.  Just  proceed  with  the  examination. 

By  Mr.  Scharfeld: 

Q.  I  believe  you  were  questioned  as  to  the  amount  of  time 
devoted  by  KTSM  to  the  various  civic  groups  and  pro¬ 
grams,  public  service  and  things  of  that  sort.  Has  there 
been  any  occasion  of  a  request  by  any  of  these  organiza¬ 
tions  where  they  have  been  turned  down?  A.  They  have 
never  been  refused. 

Mr.  Cunningham:  That  is  all  in  the  record. 

Mr.  Scharfeld:  That  is  all  I  have. 
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Recross-Examination 
By  Mr.  Hanley: 

Q.  What  is  the  date  of  Exhibit  8,  when  was  that  issued 
by  your  station?  A.  Unfortunately,  I  don’t  know. 

356  The  Examiner :  It  refers  to  1934,  so  it  must  have 
been  after  1934. 

By  Mr.  Hanley: 

Q.  Sometime  during  the  year  1935?  A.  I  don’t  know 
the  date  of  it. 

The  Examiner :  When  did  you  start  your  World  Broad¬ 
cast? 

The  Witness:  We  started  the  World  Broadcast  in 
August  of  1934. 

The  Examiner:  Then  this  evidently  has  been  printed 
since  that  time. 

The  Witness:  Yes,  sir;  since  it  refers  back  to  the  World 
Broadcasting  System. 

By  Mr.  Hanley: 

Q.  These  transcriptions  referred  to  in  Exhibit  8  are  all 
electrical  transcription  programs,  which  you  spoke  about  in 
the  paragraph  you  read?  A.  Yes,  those  are  all  transcrip¬ 
tions. 

Q.  Does  that  prevail  today?  A.  Some  of  these  are  con¬ 
tinuations  of  those  which  were  on  then,  and  others  are  not. 
Some  series  have  run  out  and  others  replaced  them. 

Q.  Would  you  say  the  number  of  radio  sets,  and  the  num¬ 
ber  of  families  having  radio  sets  as  set  out  in  the  second 
paragraph  on  the  first  page,  have  increased  since  that  ex¬ 
hibit  was  issued?  A.  That  was  only  an  estimate  at  that 
time. 

Q.  What  is  your  best  judgment  as  of  today?  A.  I  don’t 
know. 

357  The  Examiner:  Is  there  anything  further  of  this 
witness?  You  may  be  excused,  Mr.  Wyler. 

(Witness  excused.) 

The  Examiner:  We  will  now  recess  until  2  o’clock  p.  m. 

(Thereupon,  at  12:25  o’clock  p.  m.,  the  hearing  was  reces¬ 
sed  until  2  o’clock  p.  m.  of  the  same  day.) 
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After  Noon  Session 

The  hearing  was  resumed  at  2  o  ’clock  p.  m.,  at  the  expir¬ 
ation  of  the  recess. 

The  Examiner:  Gentlemen,  we  will  now  proceed  with 
the  hearing. 

Mr.  Cunningham:  Call  Mr.  Davis, 

George  C.  Davis  was  thereupon  called  as  a  witness  on  be¬ 
half  of  the  Commission  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 

By  Mr.  Cunningham: 

Q.  Will  you  state  your  name  and  occupation?  A.  George 
C.  Davis,  engineer  in  the  broadcast  section  of  the  engineer¬ 
ing  department. 

Q.  Will  the  qualification  of  the  witness  be  waived? 

Mr.  Hanley:  We  waive  his  proof  of  qualification. 

Mr.  Scharfeld:  We  also  waive  proof. 

The  Examiner:  Let  the  record  show  that  proof  of  the 
qualification  of  the  witness  to  testify  as  an  expert  is 
35S  waived  by  all  parties  present. 

By  Mr.  Cunningham: 

Q.  Have  you  made  a  study  of  the  application  in  this  case, 
Mr.  Davis?  A.  Yes,  sir. 

Q.  W'hat  is  the  quota  due  and  assigned  the  state  of 
Texas  and  the  Third  Zone?  A.  The  night  quota  due  the 
State  of  Texas  is  7.30  units,  that  assigned  is  11.14  units. 

The  night  quota  due  the  Third  Zone  is  36  units,  and  that 
assigned  is  46.70  units. 

The  day  quota  due  the  State  of  Texas  is  13.8  units,  and 
that  assigned  is  14.12.  The  Day  Quota  due  the  third  Zone 
is  65  units  and  that  assigned  is  63.39. 

Q.  If  this  application  were  granted  and  a  charge  to 
quota  made  therefor,  what  effect,  if  any,  would  such  a  grant 
have  upon  the  quota  figures  you  have  just  given?  A.  It 
would  increase  the  night  and  day  quota  of  the  State  and 
Zone  by  0.1  unit  each. 

Q.  In  that  connection  what  have  you  to  say  with  regard 
to  the  interference  which  might  be  encountered  to  other  ex- 
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isting  licensed  stations  should  this  application  be  granted 
and  the  proposed  station  operated  in  the  manner  indicated 
in  this  application?  A.  I  would  expect  no  objectional  inter¬ 
ference  with  stations  now  licensed. 

Q.  What  is  the  population  of  El  Paso,  Texas,  as  of  the 
year  1930?  A.  The  1930  Census  population  of  the 

359  metropolitan  area  is  118,461.  The  population  of  the 
city  itself,  not  including  the  metropolitan  area,  is 

102,421. 

Q.  Are  there  any  broadcasting  statins  located  in  the  City 
of  El  Paso,  according  to  your  records?  A.  Yes,  sir;  there 
are  two  KTSM  and  WDAH,  100  watts  each,  operating  on 
1310  kilocycles,  and  sharing  time. 

In  addition  to  the  service  from  those  stations  service  is 
available  from  XEJ,  1  kilowatt,  on  1020  kilocycles,  and 
KEFV,  100  watts,  on  1210  kilocycles,  both  at  Juarez,  direct¬ 
ly  across  the  Mexican  border  from  El  Paso. 

In  addition  to  that,  secondary  service  of  an  intermit¬ 
tent  nature  is  available  from  various  distant  clear  channel 
stations  at  night. 

Q.  Have  you  made  a  study  of  the  data  supplied  by  this 
applicant  in  connection  with  this  transmitter  site  proposed, 
and  if  so,  what  have  you  to  say  with  regard  to  this  subject? 

A.  The  proposed  site  is  satisfactory  to  the  engineering 
department.  It  is  not  specifically  in  conformity  with  our 
general  recommendations,  but  due  to  the  shape  and  size  of 
the  city  and  the  geographical  conditions  which  prevail  there, 
the  site  will  be  satisfactory. 

Q.  Has  the  applicant  supplied  any  data  with  regard  to 
the  equipment  which  is  proposed  for  use,  and  the  antenna? 

A.  The  proposed  transmitter  equipment  is  satisfactory, 
and  the  proposed  antenna  is  also  satisfactory  and  does 
comply  with  Rule  131. 

Q.  Do  you  have  a  list  of  applications  pending  in 

360  the  State  of  Texas?  A.  Yes,  sir. 

i 

Mr.  Cunningham:  May  that  list  be  marked  for  identifi¬ 
cation  Commission’s  Exhibit  A,  and  I  should  like  to  offer 
the  same  in  evidence  at  this  time  in  duplicate. 

The  Examiner.  Is  there  any  objection? 

Mr.  Hanley:  No  objection. 

The  Examiner :  It  may  be  admitted. 
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(The  document  referred  to  was  received  in  evidence, 
marked  “Commission’s  Exhibit  A,  Docket  No.  3858,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

By  Mr.  Cunningham : 

Q.  What  conflict,  if  any,  is  there  between  this  applica¬ 
tion  and  other  pending  applications  as  to  the  point  of  objec¬ 
tionable  interference?  A.  There  are  no  pending  applica¬ 
tions  which  involve  questions  of  interference. 

Mr.  Cunningham:  I  believe  that  is  all  on  direct. 

The  Witness:  In  connection  with  the  antenna,  I  should 
like  to  say  that  should  be  marked  as  required  by  the  Bureau 
of  Air  Commerce.  I  do  not  recall  that  that  bureau  has  des¬ 
ignated  its  approval  or  given  its  specifications  concerning 
the  proposed  lighting  or  marking,  but  if  the  application 
were  granted  it  should  be  contingent,  of  course,  upon  com¬ 
pliance  with  such  requirements. 

The  Examiner :  Is  there  any  cross-examination,  Mr.  Han¬ 
ley? 

Mr.  Hanley:  No,  sir. 

The  Examiner:  Have  you  any  cross-examination, 
361  Mr.  Scharfeld: 

Mr.  Scharfeld:  Just  a  few  questions,  please. 

Cross-Examination 
By  Mr.  Scharfeld : 

Q.  Mr.  Davis,  you  mentioned  two  Mexican  stations  as  be¬ 
ing  located  in  Juarez.  Have  you  made  any  recent  inquiry 
to  determine  the  actual  number  of  stations  existing  in 
Juarez?  A.  Yes,  sir;  and  I  was  unable  to  determine  that 
there  were  any  more  than  the  two  indicated. 

Q.  Do  not  the  records  of  the  Commission  show  that  there 
are  actually  four  stations  in  operation  in  Juarez?  A.  The 
only  record  which  I  have  shows  but  those  two  stations 
listed.  I  contacted  the  international  section  in  charge  of 
the  keeping  of  such  records  about  two  days  ago  and  was 
unable  to  secure  information  to  the  effect  that  there  any  ad¬ 
ditional  stations.  I  contacted  Mr.  Schamiell  at  that  time, 
and  been  unable  to  contact  Mr.  Gross.  I  think  the  Exam¬ 
iner  may  take  judicial  notice  of  any  other  stations  which 
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the  International  Section  may  state  there  are  licensed  in 
Juarez. 

Mr.  Seharfeld :  Will  the  Examiner  take  judicial  notice  of 

the  four  stations  which  have  been  testified  to  here  bv  other 

* < 

witnesses,  and  we  will  glad  to  furnish  a  separate  memoran¬ 
dum  of  the  call  letters  of  each  of  the  stations,  or  have  Mr. 
Davis  submit  that  upon  further  inquiry  from  the  Commis¬ 
sion’s  records  or  the  State  Department. 

The  Examiner:  Is  there  any  objection  to  that  being 
done? 

362  Mr.  Hanley:  I  have  no  objection. 

The  Examiner :  That  may  be  done,  Mr.  Seharfeld. 

By  Mr.  Seharfeld: 

Q.  Now,  Mr.  Davis,  can  you  state  whether  or  not  the  sta¬ 
tions  that  are  located  in  Juarez  would  be  expected  to  render 
satisfactory  signals  in  El  Paso?  A.  Yes,  they  should  ren¬ 
der  satisfactory  service  in  El  Paso ;  that  is,  so  far  as  signal 
is  concerned. 

Q.  Yes,  that  is  all  I  am  inquiring  about.  A.  Yes. 

Q.  In  what  way  does  the  proposed  location  of  the  appli¬ 
cant’s  transmitter  fail  to  conforn  to  your  engineering  rec¬ 
ommendations?  A.  It  is  just  slightly  beyond  the  normal 
recommended  distance  of  a  half  to  two  miles  from  the  cen¬ 
ter  of  the  city  for  a  station  of  this  size  and  class,  but  the 
variation  is  not  very  great  and  the  engineering  department 
does  approve  the  location  so  far  as  the  coverage  is  con¬ 
cerned. 

Q.  From  this  map  which  has  been  offered  in  evidence 
here,  are  you  able  to  determine  how  much  of  the  area  which 
would  be  served  within  a  10-mile  radius  and  a  20-mile  radius 
would  lie  in  Mexico,  and  how  much  in  the  United  States? 
A.  It  appears  that  roughly  40  or  45  per  cent  of  the  area 
would  be  within  Mexico,  and  the  remainder  of  course  with¬ 
in  the  United  States. 

Q.  With  respect  to  the  Mexican  border  can  you  determine 
from  that  map  how  close  the  proposed  station  is?  A.  It  is 
adjacent  to  the  Rio  Grande  which  at  that  point  is  the  Mexi¬ 
can  border. 

363  Q.  Can  you  state  what  the  service  area  of  a  100 
watt  station  is  such  as  is  proposed  here  on  the  fre¬ 
quency  of  1050  kilocycles,  and  with  a  power  of  100  watts, 
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using  the  protection  afforded  by  the  Commission’s  mileage 
tables?  A.  The  radius  to  the  2  millivolt  per  meter  contour 
which  is  generally  the  limit  of  satisfactory  service  from  a 
local  station,  and  which  is  the  protected  limit  of  service, 
would  be  about  7  miles.  That  is  based  upon  a  conductivity 
of  4  x  10'14,  which  I  believe  to  be  applicable  to  that  territory. 

Q.  So,  according  to  information  which  you  have  before 
you,  would  say  that  7  miles  would  embrace  the  area  to  which 
a  satisfactory  signal  could  be  expected  from  this  proposed 
station?  A.  That  embraces  the  area  where  the  2  millivolt 
or  greater  signal  would  occur. 

By  Mr.  Hanley : 

Q.  Would  you  expect  it  to  render  service  in  the  rural 
areas  and  outside  of  the  metropolitan  area?  A.  Yes,  sir; 
during  daytime,  but  at  night  it  would  be  limited  to  a  point 
slightly  outside  of  its  2  millivolt  per  meter  line  by  a  station 
now  under  construction  about  200  miles  east  of  El  Paso. 

Q.  With  reference  to  the  location  of  the  transmitter  site, 
assuming  it  is  3.5  miles  off  the  airplane  route  into  El  Paso, 
what  would  you  say  as  to  the  requirement  for  lighting? 
A.  I  have  nothing  to  say. 

Mr.  Scharfeld:  I  object  unless  there  is  testimony 
364  in  the  record  where  the  site  is  with  reference  to  the 
airways. 

The  Witness :  That  is  a  matter  for  the  Bureau  of  Air  Nav¬ 
igation,  and  I  could  not  possibly  attempt  to  pass  upon  it. 

Mr.  Hanley:  Mr.  Examiner,  the  applicant  testified  he  is 
willing  to  conform  to  any  rules  of  the  Commission  with 
reference  to  the  location  of  the  transmitter  site  or  the  an¬ 
tenna  and  conform  to  the  rules  of  the  Department  of  Com¬ 
merce  as  to  lighting,  and  I  call  attention  to  the  fact  he  has 
already  testified  he  is  willing  to  do  that. 

Now,  in  view  of  the  fact  that  the  Commission’s  engineer 
has  approved  this  site,  I  ask  the  privilege  of  withdrawing 
the  exhibit  No.  6,  as  unnecessarily  burdening  the  record. 
That  is  the  map  that  we  introduced. 

Mr.  Scharfeld :  I  think  it  is  rather  important  to  have  it  in. 
There  has  been  testimony  in  the  record  with  respect  to  this 
map,  and  unless  you  strike  all  of  that  testimony  out,  of 
course  the  map  should  not  be  taken  out. 
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Mr.  Hanley:  We  are  willing  to  supply  the  photostatic 
copies  of  it  as  there  is  only  one  copy  here,  and  that  is  the 
point  I  had  reference  to,  because  it  is  rather  difficult  to 
photostat. 

Mr.  Scharfeld :  I  am  objecting  to  it  because  there  has  been 
testimony  with  respect  to  the  exhibit. 

The  Examiner :  There  appears  to  be  objection  and  it  has 
been  offered,  so  we  will  let  it  stay  in  the  record. 

The  Examiner:  The  hearing  is  now  concluded. 
365  (Thereupon,  at  2:25  o’clock  p.  m.,  the  hearing  was 
closed.) 
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Personal  Financial  Statement  of  Dorrance  D.  Roderick 

December  1,  1935 
Assets 


Stocks 

Bonds 

Notes  Receivable 

Real  Estate 

Cash  on  hand 

$151,893.07 

22,750.00 

23,900.00 

43,500.00 

6,604.79 

$248,647.86 

Liabilities 

Notes  Payable 

$16,040.26 

Net  Worth 

$16,040.26 

$232,607.60 

References:  El  Paso  National  Bank,  El  Paso,  Texas 
State  National  Bank,  El  Paso,  Texas 
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Time 
A.  M. 
7:00 
15 
30 
45 
8:00 
15 
30 
45 
9:00 
15 
30 
45 

10:00 

15 

30 

45 

11:00 

30 

45 

12:00 
P.  M. 
15 
30 
45 
1:00 

15 

30 

45 

2:00 

15 

30 

45 

3:00 

15 

30 

45 

4:00 


Tentative  Daily  Program 
New  Day  Program,  recorded  music 

a  it  a  a  a 

Weather  Rejiort 

Waltz  favorites,  recorded  music 

a  a  a  a 

Musical  Transcription 

a  a 

Popular  Dance  Tunes,  recorded 
Dancing  Fingers — Stall  Pianist 

a  a  a  a 

News  Broadcast — Courtesv  of  El  Paso  Times 
Music,  transcribed 

Housewive’s  Half  Hour — Better  Homes,  Gardens, 
Recipes,  Shopping 

Housewive’s  Half  Hour — Social  and  Club  News 
Farm  Produce  Market  Report 
Vocal  Recordings 

Music  Appreciation — Educational  talk  with  inci¬ 
dental  music 

Symphony  Orchestra  transcription 

a  a  a 

Band  Music  by  transcription 

Talk  on  National  or  Local  Affairs 
Blue  Singer — Staff  artist 

a  a 

Closing  Market  Reports,  Stocks,  Cattle,  and  Cot¬ 
ton 

Rhumba  Selections,  transcribed 

Serial  Mystery  Transcription 

Kiwanis  &  Bar  Association  Americanization 

Vocalist  and  Staff  Pianist 

u  a  a  a 

Old  Favorite  Music,  recorded 

a  a  a 

Desert  Facts — Educational  Feature 
Guitar,  Banjo  &  Violin,  folk  music 
Serial  Transcription 
Spanish  Music,  recorded 
Violin  and  Piano,  studio,  artists 


rs 
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15 

30 

45 

5:00 

15 

30 

45 

6:00 

15 

30 

45 

7:00 


15 

30 

45 


368 
Time 
P.  M. 
8:00 
15 
30 
45 
9:00 


15 

30 

45 

10:00 


15 

30 


Dance  Music,  recorded 

Cl  ll  Cl 

Cl  Cl  Cl 

Baseball  Scores 

Instrumental  Trio,  Harp,  Flute  &  Violin 
Book  Reviews  or  Educational  Features 
Hawaiian  Music,  recorded 
Children’s  Half  Hour 

Cl  Cl  Cl 

Dinner  Music  by  Studio  Orchestra 

ll  Cl  Cl  Cl  Cl 

News  Broadcast,  Associated  Press,  United  Press 
&  Local  News 

Organ  Program  by  Remote  Control 

Cl  Cl  Cl  Cl  Cl 

Sports  Broadcast  by  Paxton  Dent 

Tentative  Daily  Program 
(Continued) 

El  Paso  Mexican  Tipica  Orchestra 

ll  ll  Cl  Cl 

Dramatic  Skit,  Community  Players 

Cl  Cl  Cl  Cl 

Weather  Report 
Male  Quartet 
Staff  Pianist 
Transcribed  Program 

Cl  Cl 

News  Flashes,  Associated  Press,  United  Press  & 
Local  News 

Dance  Music  (recorded  or  by  remote) 

(Sign  off)  (control  from  hotels) 

Time  would  be  made  available  free  of  charge  for 
speakers  or  programs  from  educational  and  char¬ 
itable  institutions,  civic  organizations,  public  offi¬ 
cials,  etc. 

Many  proposed  features  which  would  be  broad¬ 
cast  occasionally  are  not  shown  in  this  daily  pro¬ 
gram,  such  as:  The  El  Paso  Symphony  Orches¬ 
tra,  The  Seventh  Cavalry  Band,  The  Appollo  Club 
Chorus,  The  World’s  Series,  football  games, 
church  services,  and  an  amateur  hour. 


r  ^  "» 
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369  El  Paso  Business  Firms 

From  1936  City  Directory 
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ABC  Beer  Distributors 

ABC  Cleaners 

ABC  Garage 

A1  Auto  Parts 

A  &  A  Super  Service  Station 

A  &  M  Petroleum  Company 

Abbott ’s  Service  Station 

Abdou  Produce  &  Cold  Storage  Co. 

Able  Cleaners 
Abraham ’s  Market 
Ace  Cleaners 
Ace  Ten  Cent  Taxi 
Ace  Transfer  Company 
Achterbcrg-McKay  Company 
Achterberg  Warehouse  Company 
Acme  Electric  Welding  W orks 
Acme  Fast  Freight,  Inc. 

Acme  Laundry  Company 

Acme  Machine  Works 

Acme  Transfer  Company 

Aetna  Life  Insurance  Co.  of  Hartford 

Airways  Taxi  Service 

Alabam  Freight  Lines 

Alameda  Auto  W recking  Company 

Alameda  Bakery 

Alameda  Barbecue 

Alameda  Fuel  &  Grain  Company 

Alameda  Lumber  Company 

Alameda  Produce  Company 

Alameda  Taxi  &  Transfer 

Alameda  Theatre 

Alameda  Trading  Post 

Alamo  Drug 

Alamo  Lumber  &  Supply  Company 
Alba  &  Anchondo  Rental  Agency 
Alcazar  Theatre 
All  American  Bus  Lines 
Allen ’s  De  Luxe  Cleaners 
Altamirano  Ice  &  Refrigerator  Co. 

Alta  Vista  Barber  Shop 
Alta  Vista  Beauty  Shop 
Alta  Vista  Garage  &  Service  Station 
Alta  Vista  Pharmacy 
Alta  Vista  Sandwich  Shop 
Alvarado  Laundry  &  Cleaners 
Ambrose  Seth  Pickle  Manufacturers 
America  Cleaners 
American  Airlines,  Inc. 

American  Bond  &  Investment 
American  Credit  Company 
American  Telegraph  Company 
American  Employers  Insurance  Co. 
American  Finance  Company 
American  Furniture  Company 
American  Grocery  Company 
American  Loan  &  Jewelry  Company 
American  Metal  Company 


American  Mortgage  Company 
American  National  Ins.  Co.  of 
Galveston 

American  Optical  Company 
American  Printing  Company 
American  Safe  Deposit  Company 
American  Salvage  Company 
American  Shoe  Repair  Shop 
American  Smelting  &  Refining 
Company 

American  Steel  &  Wire  Company 
American  Surety  Company  of  New 
York 

American  Taxi  &  Driveurself  Co. 
American  Telephone  &  Telegraph  Co. 
American  Truck  Terminal,  Inc. 
Amigo  Cafe 
Ammcx  Equipment  Co. 

Anchor  Beverage  Company 
Anchor  Bros.  Construction  Company 
Anderson  Red  &  White  Grocery 
Andy’s  Produce 
Angelus  Barber  Shop 
Angelus  Cleaning  Works 
Angelus  Hotel 
Antlers  Club 
Apex  Inn 

Apolo  Printing  Company 
Arcade  Club 
Archer  Neal  &  Company 
Arizona  Club 
Arizona  Grocery 
Arizona  Produce  Company 
Armature  Exchange 
Armour  &  Co. 

Arnold  Frank  A.  Company 
Arriola  Candy  &  Paper  Company 
Artcraft  Printing  Company 
Artistic  Carving  Shop 
Asareo  Mercantile  Company 
Asbell  Mellege  S. 

Ascarate  Barber  Shop 
Ascarate  Beauty  Shop 
Ascarate  Cafe 
Ascarate  Inn 
Ashley’s  Restaurant 
Atlas  Lime  Company,  Inc. 

Attaguilc  Tailors 
Audiphone  Sales  Company 
Auditorium  Garage 
Aultman  Photo  Company 
Auto  Barber  Shop 
Auto  Cafe 

Auto  Finance  Company 
Automatic  Sales  Company 
Automobile  Title  System 
Azar  Bros. 
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Azar  Jose  Grocery 
Aztec  Cafe 

Azteca  Films  Distributing  Company 

B  &  S  Service  Station 

B  B  B  Shoe  Store 

Babicora  Development  Company 

Bacon  &  Hasty  Roofing  Company 

Bailcy-Mora  Company 

Bailey-Schnaibel  Warehouse 

Bailey  School  Store 

Bailon  Agustin  Tailor  Shop 

Baptist  Publishing  House 

Bar-B-Q  Inn 

Barker ’s  Tavern 

Barnett  Loan  &  Jewelry 

Baron  H.  J.  Company 

Barrel  House 

Barth  Fred  Machine  Works 
Bazaar  The 
Beach ’s  Gift  Shop 
Beacon  Cash  Grocery 
Beacon  Oil  Company 

Beaudctt  George 

370  Becker-Keogh  Hardware  Com¬ 
pany 

Bedford  fi.  0.  &  Company 
Belk  &  Company 
Bell  Bakery 

W.  Locke  Bell  Realty  Company 
R.  Brown  Benjamin 
Joe  Benjamin  Company 
Berg  Company 
Best  Home  Grocery 
Big  Boy  Ice  Cream  Company 
Big  Boy ’s  Dancing  Club 
Bigelow  Supply  Company 
Clarence  Biggcrstaff 
Bill ’s  Barber  Shop 
Bingham ’s  Fast  Freight 
Binkley  Electric  Company 
The  Bird  Shop 
Bird ’s  Sheet  Metal  Works 
Park  Bishop  Company 
Albert  W.  Bittick  Company 
Blackliam ’s  Garage 
H.  L.  Blackwell  Company 
Blocker ’s  Garage 
Blue  Bonnet  Beauty  Shop 
Blue  Ribbon  El  Paso  Distributing 
Company 

Blue  Ribbon  Station 

Chas.  Bluemel  Saddle  &  Harness  Shop 

Blumenthal ’s,  Inc. 

Bob ’s  Shop  For  Men 

Bohanon  &  Bowen  Service  Station 

Bolton ’s  Cafe 

Bonded  Transfer  &  Storage  Company 
Book  Nook 

J.  M.  Booth  &  Company 
Borden  Company 
Border  Finance  Company 
Border  Fuel  Company 
Border  National  Farm  Association 
Border  Optical  Company 


Border  Plumbing  Company 

Border  Scrum  &  Drug  Company 

Border  Town  Service  Station 

Border  Truck  Line 

Border  X-Ray  Supply  Company 

Jas.  A.  Borders  Company 

Boston  Store 

Boutwcll  Cleaners 

Boynton  Printing  Company 

Bradley  Barber  Shop 

Branch  &  Houser  Furniture  Company 

Brandon ’s  Sinclair  Service 

Braswell  Motor  Freight  Lines 

Bright  Stur  Tourist  Camp 

Britt  Manufacturing  Company 

Broadway  Barber  Shop 

Bromberg  Bakery 

Brooks  Sheet  Metal  Works 

Brown  Building  Barber  Shop 

Brown  Cracker  &  Candy  Company 

Brown  &  Stevenson  Insurance  Company 

Browning ’s  Bar 

E.  S.  Buchoz  Realty  Company 

N.  G.  Buchoz  &  Company 

Buckner  Transfer  Company 

Baker  &  Bullock 

Bungalow  Liquor  Company 

Burdick  &  Burdick 

Burk  Printing  House 

Burnell ’s  Candy  Shop 

Burroughs  Adding  Machine  Company 

Burton -Lingo  Company 

Burton  Roofing  Company 

Business  Men ’s  Protective  Association 

Business  Service  Bureau 

Butchofsky  Drug  Store 

James  Q.  Byrne  Company,  Inc. 

C  B  Cafe 

C  B  Truck  Line 

C  I  T  Corporation 

C  &  G  Florists 

C  &  V  Garage 

Cactus  Acres 

Cactus  Barber  Shop 

Cactus  Candy  Factory 

Cafe  Colon 

Cafe  DcLuxe 

Cahunta  Lodge 

Cairns  Printing  Company 

California  Cafe  &  Cabaret 

California  Furniture  Company 

California  Poppy  Lunch  Room 

California  Products  Company 

Camp  Andrea 

Camp  Beaumont 

Camp  Broadway 

Camp  Carolyn 

Camp  Delight 

Camp  Del  Norte 

Camp  Grande 

Camp  Grande  Garage 

Camp  Grande  Service  Station 

Camp  Grande  Cafe 

Camp  Kozy 
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Camp  Rome 

Camp  Rock 

Camp  Mission 

Camp  Virginia 

Campbell  Cheese  Company 

Pauline  Campbell  Dance  Studio 

Campbell ’s  Beauty  Parlor 

Canton  Grocery  Company 

Capitol  Inn 

Caples  Smoke  Shop 

Car  Parts  Depot,  Inc. 

Carey ’s  Riding  Academy 
Carlsbad  Cavern  Coaches 
Carmen ’s  Beauty  Shop 
Carroll  ’s  Good  Luck  News  Stand 
Carter  Tobacco  Company 
Casa  de  Oro  Cafe 
Cassasola  Photo  Shop 
Casino  Cafe 
Casner  Motor  Company 
Central  Barber  Shop 
Central  Building  &  Improvement  Co. 
Central  Cafe 
Central  Credit  Company 
Central  Furniture  Company 
Central  Grocery  Company 
Central  Medical-Service 
Central  Pressing  Club 
Central  States  Life  Insurance  Co. 
Central  Storage  Garage 
Central  Taxi  &  Transfer 
Chagra  Produce  Company 
Chahin  Brothers 
J.  W.  Chamness  Company 
Champion  Shoe  Shop 
Chavez  Academy  of  Spanish 
Chaves  Commission  Company 
R.  P.  Chavez  &  Sons 
Check  &  Company 
Chenoweth  &  Goodman 
Chew  Din  Grocery 
Chew  Grocery  Company 
Chicago  College  of  Beauty 
Chicago  Pneumatic  Tool  Company 
Chihuahua  Cafe 
371  Chihuahua  Garage 
Chihuahua  Grocery* 

Chinese- American  Printing  Company 

Cinderella  Beauty  Shop 

C.  Cisneros  &  Company 

Citizens  Barber  Shop 

Citizens  Finance  Company 

City  Auto  Shop 

City  Blacksmith  Shop 

City  Cleaners 

City  Club 

City  Furniture  Exchange 

City  Machine  &  Foundry  Works 

City  Market  Barbeque 

City  Mortgage  Company 

City  News  Stand 

City  of  Juarez  Store 

City  of  Mexico  Department  Store 

City  Plumbing  Company 


City  Radio  Service  Company 

Clark ’s  Dollar  Store 

Cleanwell  Laundry  &  Cleaners 

Joe  N.  Clements  Company 

Clevc ’s  Cafe 

Clover  Shop 

Club  Cafe  &  Bakery 

Clyde-Mallory  Lines 

Coles  Brothers 

Coles  Brothers  &  Saunders 

Colon  Theatre 

Colonial  Furniture  Company 
Colorado  Fuel  &  Iron  Company 
Columbia  Furniture  Company 
Commercial  Business  Service 
Commercial  Center  Service  Station 
Commercial  Credit  Company 
Commercial  Finance  Company 
Commercial  Recorder 
Commodity  Credit  Corporation 
Community  Garage 
Community  Milling  Company 
Compania  Mexicana  de  Explosivos 
Compania  Minera  de  Pinoles 
Compania  Minera  de  Maguarichic 
Concordia  Monument  Company 
E.  O.  Cone  Company 
Coney  Island  Tavern 
Congdon  Machine  Works 
Connecticut  Mutual  Life  Insurance  Co. 
Consumers  Ice  &  Fuel  Company 
Continental  Importing  &  Exporting 
Company 

Continental  Oil  Company 
Cook ’s  Garage 

Cooley  Furniture  &  Storage  Company 

Corona  Trust  Company 

Cotera  Brothers 

Cottage  Tavern 

A.  Courchesne  Company 

Court  House  Cigar  Stand 

Court  House  Inn 

Court  House  Shoe  Shop 

Cozy  Corner  Cafe 

Crane-0  ’Fallon  Company 

Crawford  Beauty  Shop 

Crawford  Manufacturing  Company 

Crawford  Theatre 

Creditors  Sendee  Bureau 

Cricliet  Printing  Company 

Critchett  &  Ferguson 

Dave  Crockett  Company 

Crombie  &  Company 

D.  C.  Crowell  Company 

Curley ’s  Auto  W recking  Company 

J.  S.  Curtiss  &  Company 

Daeuble  Bookbinding  Company 

R.  L.  Daniel  Furniture  Co. 

Daniel ’s  Smoke  House 
Dante  Service  Station 
Darbvshire-IIarvie  Company 
Darnell  Grocery 
R.  J.  Davenport  Serv.  Station 
Davenport  Realty  Co. 
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L.  T.  Davis  Optical  Co. 

Lamar  Davis  &  Sons 
E.  L.  Dawson  Agency 
Deadwood  Mining  Company 
Dean ’s  Grocery 
A.  A.  de  la  Torre  &  Sons 
Del  Monte  Meat  Market 
Del  Norte  Auto  Wrecking 
Del  Norte  Beauty  Shop 
Del  Norte  Drug  Company 
Del  Norte  Electric  Company 
Del  Norte  Garage 
Del  Norte  Meat  Market 
Del  Norte  Paper  Company 
Del  Norte  Repair  Shop 
De  Luxe  Barber  Shop 
De  Luxe  Cleaners 
Denver  Fire  Clay  Co. 

Denver  Iron  &  Metal  Co. 

Desert  Art  Shop 
Devoto ’s  Place 
Diana  Hat  Shop 
J.  R.  Diaz  Stationery  Co. 

Jas.  A.  Dick  Company 
Dick ’s  Produce 
Dixie  Cafe 
Dixie  Camp 
Dixie  Loan  Company 
Dixie  Service  Station 
Doak  Insurance  Agency 
Doc ’s  Cash  Grocery 
Doctor  Pepper  Bottling  Co. 

Dodge  Clothing  Corp. 

Dominguez  Cafe 
Down  Town  Taxi 
Drive-in-Market 
Duck  Inn 

Dudley  Stone  Products  Co. 

Dun  &  Bradstreet,  Inc. 

Dunn  Electric  Company 
Dunn ’s  Music  House 
Durkee  Famous  Foods 
R.  D.  Du  Sang  &  Son 
Dutch  Maid  Do-Nut  Shop 
Dyer  Cafe 

E-Z  Shoe  Shining  Parlor 
Eagle  Auto  Paint  Shop 
Eagle  Drug  Store 
Eagle  Finance  Company 
Eagle  Macaroni  Factory 
Eagle  Printing  Company 
East  El  Paso  Cafe 
El  Paso  Taxi  &  Transfer 
End  Cafe 
Eastern  Silk  Mills 
Eckford  &  Jackson 
Economy  Cash  Wholesale  Co. 

Economy  Dry  Goods  Company 
Edgewater  Tourist  Camp 
Eight  Five  Service  Station 
Eight  Taxi 

El  Asia  Grocery  Company 
El  Continental 
Electric  Appliance  Co. 
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372  Electrolux,  Inc. 

El  Eden  Barber  Shop 
El  Encanto  Tea  Room 
Elite  Laundry  Company 
Elite  Truck  Line 
Elks  Taxi 

Ellanay  Confectionery 
Ellanay  Theatre 

Ellis  Brothers  Printing  Company 

El  Minuto  Cafe 

El  Motor  Company 

El  Nectar 

El  Nopal  Bakery 

El  Paso  Adjustment  Bureau 

El  Paso-Arizona  Motor  Freight  Lines 

El  Paso  Audit  Company 

El  Paso  Auto  Trimming  Company 

El  Paso  Axle  &  Frame  Company 

El  Paso  Barber  Shop 

El  Paso  Barber  Supply 

El  Paso  Battery  Factory 

El  Paso  Beer  Depot 

El  Paso  Billiard  Club 

El  Paso  Billiard  Club  Cafe 

El  Paso  Bitulithic  Company 

El  Paso  Brake  &  Motor  Service 

El  Paso  Brick  Company 

El  Paso  Bridge  &  Iron  Company 

El  Paso  Building  Material  Company 

El  Paso  Business  College 

El  Paso  Business  Exchange 

El  Paso  Business  Machines  Company 

El  Paso  Carpet  Works 

El  Paso  Casket  Company 

El  Paso  Central  Market 

El  Paso  Chili  Products 

El  Paso  Clay  &  Powder  Company 

El  Paso  Commercial  Company 

El  Paso  Cotton  Industries,  Inc. 

El  Paso  Credit  Company 

El  Paso  Cycle  Supply 

El  Paso  Dairy  Company 

El  Paso  del  Norte  Arts  &  Craft  Guild 

El  I’aso  Dental  Laboratory 

El  Paso  Detective  Service  Bureau 

El  Paso  Distributing  Company 

El  Paso  Egg  Producers  Association 

El  Paso  Electric  Company 

El  Paso  Federal  Savings  &  Loan 

El  Paso  Fireproof  Storage  Company 

El  Paso  Flour  &  Grain  Company 

El  Paso  Franklin  Printing  Company 

El  Paso  Foundry  &  Machine  Company 

El  Paso  Fur  Shop 

El  Paso  Furniture  Company 

El  Paso  Gas  Utilities  Corporation 

El  Paso  Goat  Dairy 

El  Paso  Grocery  Company 

El  Paso  Herald-Post 

El  Paso  Hotel  Supply  Company 

El  Paso  Ice  &  Refrigerator  Company 

El  Paso  Industrial  Finance  Company 

El  Paso  Iron  &  Metal  Company 

El  Paso  Janitor  Service 
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El  Paso  Jewelry  &  Curio  Store 
El  Paso  Key  Fitting  Company 
El  Paso  Laundry  &  Cleaners,  Inc. 
El  Paso  Leather  Company 
El  Paso  Macaroni  Company 
El  Paso  Machine  Works 
El  Paso  Mantel  &  Tile  Company 
El  Paso  Medical  &  Surgical  Clinic 
El  Paso  Monument  Works 
El  Paso  Motor  Repair  Company 
El  Paso  Motor  &  Generator  Service 
El  Paso  Mutual  Ins.  Company 
El  Paso  National  Bank 
El  Paso  Natural  Gas  Company 
El  Paso  Optical  Company 
El  Paso  Packing  Company 
El  Paso-Pccos  Valley  Truck  Lines 
El  Paso  Petroleum  Company 
El  Paso  Photo  Company 
El  Paso  Piano  Company 
El  Paso  Plate  Glass  Company 
El  Paso  Plumbing  Company 
El  Paso  Radiator  &  Lamp  Co. 

El  Paso  Radio  Sales  &  Service 
El  Paso  Real  Juice  Company 
El  Paso  Realty  Company 
El  Paso  Refining  Company 
El  Paso  Roofing  Company 
El  Paso  Salvage  Company 
El  Paso  Sash  &  Door  Company 
El  Paso  Saw  &  Belting  Company 
El  Paso  Seed  Company 
El  Paso  Sheet  Metal  Works 
El  Paso  Shine  Parlor 
El  Paso  Shopping  News 
El  Paso  Smelting  Works 
El  Paso  Syrup  Company 
El  Paso  Tailors 
El  Paso  Tennis  Supplies 
El  Paso  Tent  &  Awning  Company 
El  Paso  Testing  Laboratories 
El  Paso  Times,  Inc. 

El  Paso  Tire  Exchange 
El  Paso  Title  Company 
El  Paso  Towel  Supply  Co. 

El  Paso  Trading  Company 
El  Paso  Trunk  &  Luggage  Co. 

El  Paso  Typewriter  Company 
El  Paso  Union  Stock  Yards  Co. 

El  Paso  Valley  Farm  Loan  Assn. 
El  Paso  Veterinary  Hospital 
El  Paso  Wholesale  Floral  Co. 

El  Paso  World-News 
El  Paso  &  Juarez  Traction  Co. 
Elsie ’s  Sandwich  Company 
El  Sol  Company 
El  Volcan  Bakery 
W.  Ray  Emery 
Empire  Loan  Company 
Empire  Products  Company 
Employees  Loan  Company 
Employers  Casualty  Company 
Epperson  &  Burnett 
Ervin  Manufacturing  Co. 


Manuel  Escarzaga  Plumbing  Company 
Kscontrias  Printing  Company 
Estrella  Bakery 
Eureka  Barber  Shop 
Everhart  Publishing  Company 
Everybody 's  Market 
Eylcr-Greenawalt  &  Company 
Fabens  Realty  Company 
Fairway  Inn 

W.  T.  Farley  Clothing  Company 
Ramos  Farmacia 
Farmacia  Rio  Grande 
Farmers  Co-operative  Oil  Mill 
Fashion  Clothing  Company 
Fayette  Drug  Company 
Fedcr ’s  Jewelers 
Federal  Bakery 
Federal  Bowling  Club 
Jose  G.  Fernandez  Grocery  Co. 
Field-Parker  Company 
Finance  Trust  Company 
Fine  Arts  Studio 

373  Fire  Companies  Adjustment 
Bureau,  Inc. 

Firestone  Auto  Supply  Company 
First  Commission  Company 
First  Federal  Savings  &  Loan  Associ¬ 
ation 

First  National  Barber  Shop 
Fischbein  Brothers,  Inc. 

Five-Five-Five  Service 
Five  One  O  Taxi 
Five  Points  Barbeque 
Five  Points  Beauty  Shop 
Five  Points  Cleaners 
Five  Points  Fixit  Shop 
Five  Points  Flower  Shop 
Five  Points  Garage 
Five  Points  Grocery  &  Market 
Five  Points  Inn 
Five  Points  News  Stand 
Five  Points  Plumbing  Company 
Five  Points  Repair  Shop 
Five  Points  Shoe  Shop 
Five  Points  Tailors 
Five  Points  Tavern 
Five  Points  Taxi  Company 
Five  Points  Transfer  &  Storage  Com¬ 
pany 

Five  Points  Valet  Shoppe 

Fort  Bliss  Drug  Store 

Fort  Bliss  Garage 

Fort  Boulevard  Barber  Shop 

Foskett  Leather  Company 

Foster  Abstract  Company 

Wm.  L.  Fowler 

Fowler ’s  Truck  Line 

Fox  Loan  Company 

Foxworth-Galbraith  Lumber  Company 

Franklin  Serum  Company 

Franklin  &  Goodman 

Franklin ’s 

Fraser  Brothers 

Lee  Fraser  Company 
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Chas  D.  Freeman  Company 
Friedman  &  Bendalin  Company 
Frisco  Barber  Shop 
Frontier  Cafe 
G  &  G  Products  Company 
G  &  J  Tires 
J.  P.  Gallagher 
Galvan  Fur  Shop 
Gantt  Jewelry  Company 
Pedro  J.  Garcia  Company 
Gardncr-Denver  Company 
Mrs.  Lawrence  Gardner ’s  Commercial 
College 

Garringer  Market 
Gateway  Cleaners 
Gateway  Coffee  Shop 
Gateway  Drug  Store 
Gateway  Grocery  &  Confectionery 
Gateway  Laboratories 
Gem  Electric  Company 
General  Electric  Company 
General  Electric  Supply  Corporation 
General  Exchange  Insurance  Corpora¬ 
tion 

General  Foods  Sales  Company 
General  Motors  Acceptance  Corpora¬ 
tion 

General  Repair  &  Cycle  Company 
Geneva  Loan  &  Jewelry  Company 
Gillette  Motor  Transport,  Inc. 

Given  Bros.  Shoe  Company 
E.  M.  Gleim  Company 
Glidden  Company 

Globe  Fico  Manufacturing  Company 

Globe  Furniture  Company 

Globe  Laboratories 

Globe  Loan  Company 

Globe  Mills 

Goff  Motor  Company 

Sol  Goldfarb  Insurance  Co. 

Modesto  Gomez  Grocery  Co. 

Gonzalez  Studio 

Chas.  A.  Goodloe  Printing  Co. 

Good  Luck  Cafe 
Good  Luck  Tavern 
Good  Service  Pharmacy 
Goodbrake  &  Mathews 
Leonard  A.  Goodman  Ins.  Company 
Goodman ’s  Garage  &  Auto  Park 
Goodrich  Silvertown  Stores 
Goodyear  Tire  &  Rubber  Company 
Gouley  Burcham  Company 
Government  Hill  Beauty  Shoppe 
Government  Hill  Grocery 
Graham  Paper  Company 
Grandview  Barber  Shop 
Grandview  Taxi  Company 
Grandview  Grocery 
J.  H.  Grant  Company 
W.  T.  Grant  Company 
Ma  Gray’s  Products 
Great  Southern  Life  Ins.  Of  Houston 
Greyhound  Lines 
Griffin  Cleaners 


F.  L.  G  rissom  Motor  Company 
F.  L.  Grissom  Meat  Market 
G  uarantce  Shoe  Company 
Guarantee  Shoe  Repair  Shop 
Guaranty  Building  &  Loan  Company 
Gunning-Castecl,  Inc. 

H  B  Shoe  Company 

H-K  Truck  Line 

Habbie ’s  Aztec  Service  Station 

Halls,  Incorporated 

Ilardy  Oil  Company 

Harman ’s  Shopmobile 

Harmony  Confectionery 

Hartford  Mortuary 

Hatfield ’s  Florists 

Hawkins  Dairy  Company 

Hays  Brothers 

Hay ’s  Radiator  Shop 

Hayward  &  Betzel 

Healy  Pleating  &  Button  Shoppe 

Heap-O-Cream  Shops 

Hedrick  Express  Lines 

Hedrick  Truck  Lines 

Heid  Brothers 

Heidelberg  Dairy 

Henry ’s  Grocery 

Hercules  Powder  Company 

Hewitt  Rubber  Corporation 

Ilex  Cycle  &  Gun  Company 

Hicks- Hayward  Company 

Jas.  II.  Higdon  Company 

Highlands  Realty  Company 

Caryl  C.  Hill 

Hills  Bros.  Incorporated 

Hills-Sutton  Company 

Ililton  Beauty  Shop 

Hilton  Drug  Company  of  El  Paso 

Hilton  Florists,  Inc. 

Hilton  Garage 
Hilton  Hotel 

Hilton  Hotel  Barber  Shop 
Hilton  Hotel  Cigar  Stand 
Hines-Edward,  Inc. 

Hirsch  Brothers  Machinery  Co. 

The  Hitchin  ’  Post 
Hi-Way  Auto  Supply 
W.  T.  Hixson  Company 
IIobart-Dayton  Sales  Agency 
Hodge  Finance  Co. 

Hofbrau  Inn 
374  Hoge  &  Skipworth 

Holloway  Cafe 
Hollywood  Cafe 
Hollywood  Perfume  Company 
Hollywood  Shoppe,  Inc. 

Home  Grocery  Company 
Home  Growers  Produce  Company 
Home  Beauty  Parlor 
Home  Oil  Company  of  Texas 
Home  Used  Car  Market 
Homestead  Barber  Shop 
R.  T.  Hoover  &  Co.,  Inc. 

Hoover ’s  Home  Oil  Company  Station 
Horton  &  Bixler 
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Hotel  Campbell 
Hotel  Cortez 

Hotel  Cortez  Barber  Shop 

Hotel  Cortez  Beauty  Shop 

Hotel  Cortez  Cigar  Stand 

Hotel  Doniphan 

Hotel  Gardner 

Hotel  Gateway 

Hotel  Knox 

Hotel  Laughlin 

Hotel  Lockie 

Hotel  McCoy 

Hotel  Paso  del  Norte 

Hotel  Paso  del  Norte  Barber  Shop 

Household  Appliance  Mart 

Houser  Transfer  Company 

The  Hub 

Hudspeth  Directory  Company 

Hughes  Buie  Company 

Hugo ’s  Beer  Depot 

Humble  Oil  &  Refining  Company 

Hummel  Clinical  Laboratories 

Hunt  Sales  Company 

Robt.  E.  Huthsteiner  Company 

E.  F.  Hutton  Company 

Ideal  Furniture  Company 

Ideal  Pharmacy 

Ideal  Printing  Company 

Ideal  Stationery  Store 

Igloo  Icc  Company 

Imperial  Confectionery 

Imperial  Furniture  Company 

Imperial  Tile  Company 

lmprenta  Economica 

Industrial  Motor  Service  Company 

Industrial  Oil  Company 

Ingersol-Rand  Company 

International  Auto  Repair  Shop 

International  Brick  Company 

International  Brokerage  Company 

International  Business  College 

International  Cafe 

International  Commission  Company 

International  Dental  Laboratory 

International  Engineering  Company 

Intemation  Engraving  Company 

International  Gem  Company 

International  Harvester  Company 

International  Law  Offices 

International  Machine  Shop 

International  Sales  Company 

International  Warehouse  Company 

Interstate  Company 

Investment  Securities  Company 

Italian  Grocery 

Iwonsky  Electric  Motors 

J  &  G  Garage 

Jack ’s  Beauty  Shop 

Jannell ’s  Beauty  Shop 

Japanese  Cleaning  Works 

Jefferson  Standard  Life  Ins.  Company 

Jerry ’s  Kitchen 

Jcssen  Engineering  Company 

Joe ’s  Garage 


John ’s  Battery  &  Ignition  Shop 
John ’s  Welding  Shop 
Johns-Manville  Sales  Corp. 

Johnson  &  Morfcsy  Tailors 
Johnson ’s  School  of  Beauty  Culture 
Jones  Hat  Shop 

Josehart-Miller-Ed wards  Company 

Juarez  Exchange  &  Commission  Co. 

Kahn ’s  Bakery 

Kaplan ’s  Second  Hand  Store 

Kassel  Art 

Kcster  &  Maxon,  Inc. 

Katz  &  Company 
Katz  &  Sons,  Inc. 

Kelly  Brothers 

Kemp,  Coldwell  &  Baldwin 

Kennedy ’s  Auto  Parts 

Kern  Place  Barber  Shop 

Kern  Place  Beauty  Shop 

Kern  Place  Coffee  Shop 

Kern  Place  Drug  Store 

Kern  Place  Grocery 

Herman  Klee 

Knickerbocker  Club 

The  Knit  Shop 

E.  H.  Knopf  Company 

Knox  Hotel  Coffee  Shop 

Knox  Hotel  Curio  Shop 

H.  P.  Kopf ’s  Lubritorium 

S.  H.  Kress  &  Company 

K  rupp  Dress  Company 

Ilaymon  Krupp  Oil  &  Land  Company 

Kubby ’s  Auto  &  Truck  Company 

L  &  M  Garage 

Labor  Advocate 

Jack  Lait  Shoe  Company 

La  Latino-Americana  Compania 

Tony  Lama  Shoe  Shop 

Lamar  Confectionery 

La  Mexicana  Market 

La  Mexicana  Restaurant 

Lander  Lumber  Company 

Lane ’s  Jersey  Dairy 

G.  B.  Lapowski  Company 

La  Prcnsa  Printing  Company 

Las  Cruces  Abstract  &  Title  Co. 

Lavis  Furniture  Company 
Horace  A.  Lay  &  Sons 
Louis  R.  Lay 
Oscar  Leach  Grocery 
P.  E.  Leake  Loan  Company 
Leavcll  &  Sherman,  Inc. 

Ledesma ’s  Garage 
Lee  Furniture  Company 
Raymond  E.  Lee 
Lee ’s  Parkmore  Drug  Shop 
Doc  Lehman ’s  Service  Station 
Lena ’s  Beauty  Parlor 
Lcrner  Shops  of  Texas 
R.  T.  Lewis 

E.  G.  Leyva  &  Company 
Libby,  McNeill  &  Libby 
Liberty  Cleaning  Works 
Liberty  Loan  Office 
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Liberty  Service  Station  &  Grocery 

Lincoln  Stage  Lines 

Linde  Air  Products  Company 

Linden  Garage 

Lion  Grocery  Company 

Lion  Shoe  Stores 

Litter ’s  Tailor  Shop 

Little  Hat  Shop 

Llewellyn  Company 

A.  N.  Lombardi 
375  Lone  Star  Cotton  Mills 

Lone  Star  Land  Company 
Lone  Star  Motor  Company 
Lone  Star  Motor  Finance  Company 
Lone  Star  Sewing  Machine  Company 
Longwell ’s  Fireproof  Garage 
Loose- Wiles  Candy  Company 
J.  W.  Lorentzen  &  Company 
Louise ’s  Book  Shop 
Lubbock-El  Paso  Motor  Freight  Line 
C.  J.  Lundell  &  Son 
Lupc ’s  Beauty  Parlor 
Luty  Beauty  Shop 
Luxury  Beauty  Parlor 
Lyon  &  Company 
M  J  B  Company 

Madera  Box  &  Lumber  Company 
Madera  Supply  Company 
Magnolia  Airco  Gas  Products 
Magnolia  Coca-Cola  Bottling  Com¬ 
pany 

Magnolia  Petroleum  Company 
Market  Buffet 

Markman  Loan  &  Jewelry  Company 

Marr  Mortgage  Company 

Marr-Piper  Company 

Mart  Exchange 

C.  P.  Martin 

Sam  Martin  Garage 

Martin  Smoke  Shop 

Martin  &  Hoffncr 

Martin ’s  Bakery 

Martin ’s  Barber  &  Beauty  Shop 

Martin ’s  Interstate  Travel  Bureau 

Angel  Martinez 

Isabel  Martinez  Insurance  Company 

Manuel  Martinez 

F.  G.  Masquclette  &  Company 

Albert  Mathias  &  Company 

May  \s  Beauty  Shop 

Maybel ’s  Beauty  Shop 

The  Mayfair 

Mayfield  Lumber  Company 
Me ’s  Barber  Shop 
John  T.  McElroy  Packing  Company 
J.  D.  McGregor  *&  Sons 
Robert  E.  McKee  Construction  Com¬ 
pany 

McKesson-Kelly  &  Pollard 
Arthur  L.  McKnight,  Aetna  Life  Ins. 
Company 

The  McMath  Company 
McMillan  Material  Company 
McNutt  Oil  &  Refining  Company 


Meade ’s  Barber  &  Beauty  Shop 
Medina  Garage 
Megan  Piano  Company 
Mesa  Grocery  &  Market 

R.  M.  Metcalfe  Co.,  Incorporated 
Metropolitan  Cafe 

Mexican  Amusement  Company 

Mexican  Cycle  Works 

Mexico  Hardware  Company 

Mexico  Northwestern  Railway 

Mexico  Restaurant 

Miami  Grocery 

Mid-Central  Fish  Company 

Midway  Barber  Shop 

Midway  Garage 

Midway  Grocery 

Midway  Pharmacy 

Midwest  Dairies,  Inc. 

Miller-Edwards  Company 

Miller’s  Photo  Shop 

Miller  Tailoring  Company 

Million  Auto  Parts  Company 

Mills  Beauty  Shop 

Mine  &  Smelter  Supply  Company 

Mint  Cafe 

Mireless  Printing  Company 
Mission  Garage 
Missouri  Street  Garage 
Missouri  Street  Grocery 
Harry  Mitchell  Brewing  Company 
Mithoff -White  Advertising  Agcy. 
Mode  O  ’Day 
Model  Bakery 
Model  Beauty  Shop 
Model  Clothes  Shop 
Model  Printing  Company 
Modern  Art  Studio 
Modern  Beauty  Shop 
Modern  Carloading  Company 
Modern  Iron  Works 
Modern  Shoe  Shop 
Modern  Stationery  Company 
Henry  Mohr  &  Son 
Momsen-Dunnegan-Ryan  Company 
Monroe  Calculating  Machine  Co. 
Monte  Carlo  Cafe 
Montes  Meat  &  Supply  Company 
Montgomery  Radio  Laboratory 
Moon  Grocery  &  Market 
Lee  Moor  Contracting  Company 
Morehead ’s  Busy  Little  Tailor  Shop 
J.  E.  Morgan  &  Sons 
Morningside  Grocery 
Mortgage  Investment  Company 
Mother ’s  Dining  Room 
Motor  Supply  Co.  of  El  Paso 
Mountain  States  Telephone  &  Tele¬ 
graph  Company 
Fred  R.  Muerdter  Company 
Mutual  Federal  Savings  &  Loan 
Mutual  Insurance  Agency 
The  Mvors  Company 

S.  D.  Myres  Saddle  Company 
Myron  Shop 
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National  Auto  Wrecking  Company 
National  Biscuit  Company 
National  Buffet 

National  Cash  Register  Company 

National  Cleaners  &  Dyers 

National  Life  &  Accident  Ins.  Co. 

National  Photo  Print  Company 

National  Railways  of  Mexico 

National  Sales  Company 

Nations  Plumbing  Company 

Nebraska  Salesbook  Company 

Neff-Stiles  Company 

Nehi  Bottling  Company 

Nelson  &  Rice  Oil  Company 

Neon  Sign  Company  of  El  Paso 

Nevada  Cash  Grocery 

New  China  Grocery  Company 

New  Deal  Cafe 

New  Linen  Supply  Company 

New  Mexico  Transportation  Company 

New  Orleans  Coffee  Shop 

New  Palace  Barber  Shop 

New  Republic  Cigar  Store 

New  Tailor  Shop 

New  Way  Cleaners 

New  Way  Garage  &  Service  Station 

New  World  Dry  Goods  Company 

New  York  Fur  Shop 

Newman  Agency 

Newman  Investment  Company 

Nichols  Copper  Company 

Nine-Five-Four  Tire  &  Service 
376  Company 

Nine-Six-Four  Taxi 
Fred  Nerd  Jewelry  Company 
Norwald’s  Craft  Shop 
Novelty  Shop 

Nu-Enamel  El  Paso  Company 

O  K  Cafe 

O  K  Garage 

O  K  Shoe  Shop 

O  S  T  Camp 

Oasis  Cafe 

Oasis  Drug  Store 

Oasis  Sandwich  Shop 

Frank  L.  O  ’Brien,  Contractor 

Barney  Oden ’s  Service  Station 

Odom ’s  Transfer  &  Storage  Company 

Office  Supply  Shop 

Ogden ’s  Hat  Shop 

Okies  Laboratories 

Old  Monk  Punch  Company 

Old  Town  Pump 

Olde  Shoppe 

Oliver  Poultry  &  Egg  Company 
Oregon  Beauty  Parlor 
Oregon  Cleaners 
Oregon  Flower  Shop 
Oregon  Fruit  &  Candy  Store 
Oregon  Street  Garage 
Oregon  Street  Grocery 
Oriental  Bazaar 
Oriental  Furniture  Company 
Oriental  Mining  Company 


Oriental  Rug  Company 
Original  Bakery 
Original  Veterans  Taxi 
Orndorff  Realty  Company 
Orndorff  Service 
Oro  Service  Station 
Otis  Elevator  Company 
Out-Dor  Pants  Company 
Overland  Garage 

Overland  Package  Freight  Service,  Inc. 
Overland  Shoe  Shop 
Pacific  Fruit  Express 
Pacific  Manifolding  Book  Company 
Pacific  National  Agricultural  Credit 
Corp. 

Pacific  Neckwear 

Paden  Realty  &  Insurance  Company 

Paine  Studio 

Palace  Barber  Shop 

Palace  Confectionery 

Palace  Drug  Store 

Palace  Dry  Goods  Store 

Palace  Furniture  Company 

Palace  Shoe  Store 

Palace  Theatre 

Palm  Seed  &  Plant  Company 

Palm ’s  Flowers 

Palm  ’ s  Shoe  Store 

Pal  more  Business  College 

Pan-American  Coffee  Company 

Paris  Bakery 

Paris  Barber  Shop 

Paris  Beauty  Parlor  Supply  Company 

Parisian  Cleaners 

Parker  Radio  Service 

Parkmore  Cleaners 

Parmclee  Radio  Service 

Parrish  Stage  Lines 

Paso  del  Norte  Coffee  Shop 

Paso  del  Norte  Beauty  Shop 

Pasotex  Pipe  Line  Company 

Pass  City  Camp 

Patteson  Motor  Company 

Pauly  Rubber  Company 

Peacock  Beauty  Shop 

Pcak-nagcdon  Mortuary 

Pecos  Quick  Way  Truck  Line 

Peeler- Hanson  Stove  Company 

Pence  Butter  Company 

B.  A.  Pendley  Office  Supplies 

J.  C.  Penney  Company 

Perez  Business  Academy 

Perkins  Brothers 

Peterson  Lumber  &  Paint  Co. 

Peyton  Packing  Company 
Phoenix  Grocery 
Pickcl  Brothers 
Pickens-Bunting  Company 
Pickrcll  Motor  Company 
Piedras  Beauty  Shop 
Piggly  Wiggly  El  Paso  Co. 

Pioneer  Abstract  &  Title  Co. 

Pioneer  Garage 

Pioneer  Monument  Company 
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Pioneer  News  Stand 
Pittsburgh  Plate  Glass  Co. 

Pixley ’s  Food  Shop 
Plaza  Club 
Plaza  Club  Cafe 
Plaza  Drug,  Inc. 

Plaza  Drug  Soda  Fountain 
Plaza  Furniture  Company 
Plaza  Garages 
Plaza  Theatre 
A.  B.  Poe  Motor  Company 
Walter  Pofahl  Company 
Ponca  Wholesale  Mercantile  Co. 

H.  T.  Ponsford  &  Sons 
Popular  Battery  &  Ignition  Co. 
Popular  Cafe 
Popular  Cleaners 
Popular  Dry  Goods  Company 
Popular  Loan  Company 
Postal  Telegraph-Cable  Co. 
Postoffice  Barber  Shop 
Potter ’s  Flowers 
Pounds  Drug  Store 
L.  B.  Price  Mercantile  Company 
Printed  Products,  Inc. 

Pronto  Garage 

Prosser  ’s  Truck  Line 

J.  II.  Puckett  Supply  Company 

Purity  Baking  Company 

Quality  Cleaners 

Quality  Poultry  &  Egg  Company 

Quality  Quick  Lunch 

Quick  Delivery  Service 

Quick  Service  Taxi 

Quick  Tire  Service,  Inc. 

Rabe ’s  Auto  Sujiply 
Railway  Express  Service 
lta  inshine  Top  Company 
Ramos  Farmacia 
Randel  Battery  &  Electric  Co. 
Rathbun  Company 
Ray  Finance  Company 
Ray  Fount  Agency 
Ready-To-Eat  Shop 
Red  Ball  Taxi  Service 
Red  Mill  Camp 

Reeves  Refrigeration  Service  Co. 
Reliable  Shoe  Shop 
Remington-Rand,  Inc. 

Renfro  Drug  Company 
Republic  Grocery 
Restlawn  Memorial  Park 
Retail  Credit  Company 
Revista  Catolica 
Reynolds  Electric  Co. 

Jack  Ridenour  Beauty  Shop 
377  Riggs  Optical  Company  of 
Texas,  Inc. 

Robt.  H.  Rinehart  Insurance  Agency 

Rio  Bravo  Cafe 

Rio  Grande  Abstract  Company 

Rio  Grande  Lumber  &  Fuel  Company 

Rio  Grande  Manufacturing  Company 

Rio  Grande  News  Company 


Rio  Grande  Pharmacy 
Rio  Grande  Products  Company 
Rio  Grande  Realty  Company 
Rio  Grande  Specialty  Company 
Rio  Grande  Stages,  Inc. 

Rio  Grande  Tailor  Shop 
Rio  Grande  Truck  Lines 
Rio  Grande  Vulcanizing  &  Battery 
Shop 

Rio  Service-Station 
Ritz  Beer  &  Liquor  Store 
Ritz  Cafe 
Riverside  Tavern 
Roberts-Banner  Cigar  Store 
The  Robinson 
Rock  Hut  Cafe 
Rock  Island  Lines 

Rocky  Mountain  Bank  Note  Company 
Rogers  Electric  Company 
Rogers- Hoyt  Electric  Company 
T.  R.  Rogers  Package  Car  Company 
Rogers  &  Belding 
Rokahr  Boot  &  Shoe  Company 
Rolston  Drug  Company 
Romney  Motor  Company 
Rosen  Bros.  Clothing  Company 
Rosenberg’s  Modern  Store 
Ross  Welding  &  Machine  Works 
Royal  Cleaners 
Rudy ’s  Service  &  Garage 
The  Rug  Market 
S  S  S  Transfer  Company 
S  &  H  Truck  Line 
S  &  M  Garage 
Sadler ’s  Barber  Shop 
Safeway  Auto  &  Industrial  Finance  Co. 
St.  Louis  Southwestern  Ry.  of  Texas 
St.  Patrick ’s  Store 
St.  Regis  Barber  Shop 
St.  Regis  Cigar  Stand 
Sally’s  Marincllo  Beauty  Shop 
Salome  Service  Station 
San  Antonio  Finance  Company 
Sandoval  News  Service 
San  Ignacio  Drug  Store 
Sanitary  Barber  Shop 
Sanitary  Grocery 
Sanitary  Laundry 
Sanitary  Mattress  Factory 
San  Jacinto  Drug  Company 
San  Pedro  Pharmacy 
Santa  Fe  Exchange  &  Commission 
Company 

Santa  Fe  Transfer 
Santa  Fe  Welding  Works 
Gilbert  G.  Satrang,  Architect 
Sauer  Brokerage  Company 
Savage  Oil  Company,  Inc. 

Sawyer ’s  Service  Station 
T.  W.  Stall es  &  Company 
Schaefer ’s  Drug  Store 
Schilling  &  Company 
Schneider ’s  Sanitary  Market 
School  Grocery  &  Confectionery 
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Mrs.  Davenport’s  Business  College 
Schumann  Photo  Shop 
Scott  Vulcanizing  Company 
Scott ’s  Service  Station 
Sears  Beauty  Shop 
Sears  Roebuck  &  Company 
Security  Fireproof  Storage  Co. 
Security  Loan  &  Jewelry  Company 
Segall  Optical  Company 
Beulah  Segall ’s  Laboratories 
R.  C.  Semple  Company 
Sergent-Folk  Company,  Inc. 

Service  Grocery 
Service  Plumbers,  Inc. 

Service  Sign  Company 
Shamaley  Cash  Register  Company 
Shamrock  Inn 
Sheldon  Grocery 
Sheldon  Jewelry  Company 
Sheehan  &  Company 
Sheldon  Barber  Shop 
Sheldon  Buffet 
Sherrod  Lumber  Company 
Sherwin-Williams  Company 
The  Shoe  Hospital 
Silbcrg  &  Feiner 
Williams  Silver  Company 
Simmons  Company 
Sinclair  Refining  Company 
Singleton ’s  Service  Station 
Slaughter  Electric  &  Machine  Co. 
Smelter  Club 

Smelter  Sand  &  Gravel  Company 
Smelter  Store 
J.  H.  Smith  &  Sons 
Smith  Machine  Company 
Smith ’s  Confectionery 
Smith ’s  Food  Market 
Smith ’s  Hatchery  &  Feed 
Snell  Machinery  Supply  Company 
Southern  Arizona  Freight  Lines 
Southern  Barber  Shop 
Southern  Pacific  Lines 
Southern  Pacific  Sales  &  Distributing 
Company 

Southern  Pacific  Steamship  Co. 
Southwest  Advertising  Company 
Southwest  Beverage  Company 
Southwest  Claude  Neon  Company 
Southwest  Lumber  Company 
Southwest  Refrigerators,  Inc. 
Southwest  School  of  Beauty  Culture 
Southwestern  Bricklayer 
Southwestern  Brokerage  Company 
Southwestern  Club 

Southwestern  Consolidated  Freight  Co. 
Southwestern  Finance  Company 
Southwestern  Fuel  &  Transfer  Com¬ 
pany 

Southwestern  Life  Ins.  Co.  of  Dallas 
Southwestern  Mill  Distributors 
Southwestern  Plating  Works 
Southwestern  Portland  Cement  Co. 
Southwestern  Publishing  Company 


Southwestern  Sash  &  Door  Company 
Southwestern  Sheet  Metal  W orks 
Southwestern  Surgical  Supply  Co. 
Southwestern  Tourist  Camps  Company 
Southwestern  Tractor  &  Equipment 
Co. 

Southwestern  Trust  Company 
Spears  &  Miller 
Special  Delivery  Service 
Spikes  Broom  Mfg.  Company 
The  Spinning  Wheel 
Splendid  Cafe 
Springer ’s  Gift  &  Art  Shop 
Squires  Cafe 

Standard  Artificial  Limb  Company 
Standard  Brands  of  California 

Standard  Fruit  &  Steamship 
378  Company 

Standard  Furniture  Company 
Standard  Oil  Company  of  California 
Standard  Oil  Company  of  Texas 
Standard  Sanitary  Mfg.  Company 
Standard  Stations 
Stanton  Barber  Shop 
Stanton  Cleaners 
Stanton  Coffee  Shop 
Stanton  Confectionery 
Stanton  Grocery 
Stanton  Inn 

Stanton  Shoe  Repair  Shop 
Star  Grocery 
Star  Plumbing  Company 
Star  Vulcanizing  Works 
State  Loan  Company 
Staten  Florist 
States  Cafe 

Horace  B.  Stevens  Agency 
Stewart  Brothers 

Stewart  Paint  &  Hardware  Company 
Stocks  Grocery 
Stoddard ’s  Garage 
Stone  Motors,  Inc. 

Stop  Inn 

Stout-Feldman  Studio 
Stumble  Inn 

Sturgis  Candy  &  Paper  Company 

Sullivan  Machinery  Company 

Sun  Bakery 

Sun  Display  Service 

Sun  Drug  Company 

Sun  Grocery  Company 

Sunrise  Bakery 

Sunset  Dairy 

Sunset  Grocery  &  Market 

Sunset  Tourist  Camp 

Sunshine  Auto  Top  &  Body  Works 

Sun -Tex  Petroleum  Company 

Swastika  Fuel  Company 

System  Arizona  Express  Service 

Taiwo  Bazaar 

Taylor  Brokerage  Company 

Tavlor-Kirkland  Nursery 

Taylor-Whiting  Printing  Company 

Terminal  Barber  Shop 
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Texaco  Certified  Service  Station 
Texas  Cities  Gas  Company 
Texas  Cleaning  &  Dye  Works 
Texas  Consolidated  Theatres,  Inc. 
Texas  Dairy 
Texas  Furniture  Store 
Texas  Grand  Confectionery 
Texas  Loan  Company 
Tcxas-Mexico  Transfer 
Texas  Motor  Service 
Texas  Optical  Company 
Texas  Produce  Company 
Texas  Prudential  Life  Ins.  Company 
Texas  Saddle  &  Harness  Company 
Texas  Store 
Texas  Store  Grocery 
Texas  Tire  Exchange  &  New  Way 
Vulcanizing 

Texas  Transfer  Company 
Texas  Turquoise  Company 
Texas  &  Pacific  Motor  Transport 
Company 

Texas  &  Pacific  Railway 
Tcxico  Garage 
Texo  Stucco  Company 
Thacker  &  Baca 
Don  Thompson,  Inc. 

Geo.  S.  Thompson  Company 
Thorn ’s  Pharmacy 
B.  C.  Thornhill  Florist 
Threlkeld  Commissary  Co. 
Thunderbird  Shop 
Thurston  &  Grider 
Tidwell  Fuel  &  Feed  Co. 

Tipton  Freight  Lines 
Todd  Sales  Company 
Toltec  Garage 
Tony ’s  Place  Cafe 
Tower  Drug  Company 
Tower  Sandwich  Shop 
Hcber  R.  Tripp 
Tri-State  Broadcasting  Co. 

Tri-State  Dental  Supply  Co. 
Tri-State  Equipment  Co. 

Tri-State  Grocery 
Tri-State  Lumber  &  Fuel  Co. 
Tri-State  Motor  Co. 

Tri  State  Music  Company 
Tri-Slate  Oil  Company 
Tri-State  Safe  Company 
Tri-State  Sales  Company 
Trost  &  Trost 
J.  R.  Turner  Company 
Turner  Welding  Company 
Tuttle  Paint  &  Glass  Co. 
Two-Republics  Credit  Co. 

Typewriter  &  Office  Supply  Co. 

U.  S.  Tire  Service 
Union  Cafe 
Union  Clothing  Co. 

Union  Dye  Works  &  Hat  Hospital 
Union  Furniture  Company 
Union  Garage 
Union  Hat  &  Tailoring  Co. 


Union  Jewelry  Company 
Union  Market 
Union  Shoe  Shop 
Union  Tailoring  Company 
Union  Taxi 

Union  Transfer  Company 
United  Army  Supply  Co. 

United  Cigar  Store 
United  Dry  Goods  Company 
United  Import  &  Export  Co. 

United  Loan  &  Jewelry  Co. 

United  States  Bonded  Warehouse 
Universal  Carloading  Co. 

Universal  Interstate  Freight  Lines 
Upson  Avenue  Drug  Store 
Valley  Mortuary 
Valley  Poultry  &  Egg  Co. 

Valley  Supply  &  Salvage  Co. 

Varney  Air  Transport  Co. 

H.  P.  Vaughan  &  Company 
Velvet  Ice  Cream  Company 
Venice  Cafe  &  Cabaret 
Otto  C.  Vetter  Electric  Co. 

Vickers  Ho-Maid  Salad  Dressing 
Company 

Frank  J.  Vinson  Florists 
Virden  Studio 
W  &  E  Grocery 
Waldman  &  Carter 
Walgreen-Texas  Drug  Co. 

Wall  Engraving  Company 
Wallis  Cleaners 
W.  G.  Walz  Company 
W.  A.  Warden  &  Company 
Warner  Drug  Company 
Watkins  Motor  Company 
Watters  Cafe 

Jas.  J.  Watts  Company 
379  Malcolm  H.  Webb,  Jr.  (Life 
Ins.  Co.  of  Va.) 
Weeks-Redmon  Studio 
Weeks  Roofing  Company 
Reuben  Weinstein  (Great  Southern 
Life  Ins.) 

Welch  Furniture  Company 
H.  Wclsch  Company 
Welseli ’s  Standard  Complete  Service 
Stations 

West  Texas  Cleaners  &  Tailors 
West  Texas  Construction  Company 
West  Texas  Garage 
Western  American 
Western  Auto  Supply  Company 
Western  Battery  &  Magneto  Company 
Western  Fuel  &  Lumber  Company 
Western  Furniture  Exchange 
Western  Gas  Company 
Western  Grocery  Company,  Inc. 
Western  Metal  Manufacturing  Com¬ 
pany 

Western  Oil  Company 
Western  Sales  Company 
Western  States  Grocery  Co.,  Inc. 
Western  Union  Telegraph  Company 
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Western  Warehouse  Company 
Western  Weighing  &  Inspection 
Bureau 

Westinghouse  Electric  &  Mafg.  Com¬ 
pany 

Whistle  Company  of  El  Paso 

A.  B.  White  Company 

F.  B.  White  Typewriter  Company,  Inc. 

The  White  House 

Jas.  C.  White  Realty  Company 

White  Market 

Scott  White  Drug  Company 

White  Star  Cafeteria 

White  Way  Cafe 

White  Way  Camp 

White  Way  Garage 

White ’s  Grocery  &  Market 

Susan  Whitfield ’s  Tea  Room 

Wiegel  Plumbing  &  Heating  Company 

Wholesome  Dairy 

Wigwam  Confectionery 

Wigwam  Jewelry 

Wilkinson’s  Super  Service  Station 

Chas.  H.  Williams,  Contractor 

Williams-Donohue,  Inc. 

J.  D.  Williams  (Travelers  Ins.  Co.  of 
Hartford) 

Williams  Motor  Service 

J.  Williams  (Bankers  Life  Company) 

A.  Walter  Williams  Auction  House 

Zelma  Williams 

Williams  &  Oppenheimer 

Wilson-Millican  Cleaning  Works 

Wingo  Insurance  Service 

Wise  Ed  Automotive  Service 

Witzel ’s  Cafe 

Herbert  Wolcott  Company 

Woodlawn  Bottling  Company 


Woodstock  Coal  Company 
Fred  W ood worth  &  Co. 

World-News 

The  Worthington  Company 
W right,  Mora  &  Gonzalez 
John  M.  Wyatt  &  Company 
Wyler  Industrial  Works 
Yaffe-Elmcndorf  Hardware  Company 
Yandell  Grocery  &  Market 
Yandell  Inn 
Yearwood  Grocery 
Yellow  Cab  Company  of  El  Paso 
York  Ice  &  Machinery  Corporation 
Zelman  Investment  Company 
Zork  Hardware  Company 
Aztec  Finance  Co. 

Clark  Mattress  Factory 
Guthrie  Mattress  Factory 
Harris  Drug  Co. 

Hinson  Radio  Sales  &  Service 
Knox  Hotel  Coffee  Shop 
Monte  Beauty  Studio 
Munro  Garage 
Sunlite  Baking  Co. 

Waterfil  Gardens 
Wilson  Packing  Co. 

W.  G.  Roe  Co. 

Carbondale  Machinery  Agency 
Weiler  &  Nichols  Flying  School 
E.  &.  B.  Spring  &  Axle  Service 
Alemite  Co.  of  El  Paso 
Elliott  Radiator  Shop 
Simplex-El  Paso  Sales  Co. 

Collins  Tent  &  Awning  Co. 

Northern  Butter  Co. 

El  Paso  China  Co. 

Hazel  Barner 
Mills  Confectionery 


380  Advertising  Ledger  Accounts 

El  Paso  Times 


Docket  No.  3858  App  Exhibit  4 
Commission  5/25/36  Ward  &  Paul, 

Able  Cleaners 

F  Aronson 

Boltons  Cafe 

Bray  &  Fritz 

Brownies  Beauty  Shop 

Byrne  Produce  Company 

Campbell  Beauty  Shop 

Central  Cafe 

Cinderella  Beauty  Shop 

City  Market  Barbecue 

Club  Cafe 

Cottage  Tavern 

El  Paso  Credit  Company 

El  Paso  Fur  Shop 

El  Paso  Laundry 

El  Paso  Plumbing 

Harris  Drug  Store 

Herring  Refrigerator  Company 

Hughes  Produce 


Hearing  before  Federal  Communications 
Official  Reporters 

International  Business  College 

Kubby  Auto  Wrecking  Company 

La  Fonda  Cafe 

La  Gota  De  Aqua 

Tony  Lama  Shoe  Shop 

Linden  Hotel 

Lupe  Beauty  Shop 

Main  85  Taxi 

Mayo  Brothers 

McClellan  Brothers 

Ethel  Measdav 

Mills  Beauty  Shop 

Joe  Mogel 

Monte  Beauty  Shop 

Peacock  Beauty  Shop 

Rose  Marie  Beauty  Shop 

Shamrock  Beer  Garden 

Tonys  Beauty  Shop 

Union  Shoe  Shop 
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Venice  Bar 
Venice  Cafe 
Venice  Nitc  Club 
Waterfill  Gardens 
Wilson  Millican 
Yandell  Inn 
A  &  M  Petroleum 
Abeytos  Service 
Ace  Inn 
W  H.  Acklin 
Acme  Laundry 
Acme  Window  Cleaning 
Acting  Investigator 
H  D  Adams 

Aetna  Life  Insurance  Company 
Als  Key  Shop 
Alabama  Freight  Company 
Alameda  Fuel  Company 
Alameda  Lumber  Company 
Alamo  Lumber  Company 
Alemite  Company  of  El  Paso 
Allen  Academy 
Allison  Garage 
Alta  Vista  Pharmacy 
Altar  Cananea 
American  Freight  Company 
American  Legion 
American  Loan  Company 
American  National  Insurance 
Company 
American  Union 
Ed  Anderson 
Angelus  Cleaners 
The  Annex 
Antlers  Club 
Dr.  Armistead 
Arnold  Furniture  Company 
Art  Tile  Company 
Ashleys 

Atlas  Transfer  Company 

Auditorium  Garage 

Aultman  Photo 

Austin  Investment  Company 

J  Averitt 

Aztec  Cafe 

Earl  Bacon 

A  M  Badough 

Bailey  Garage 

Bailey  Mora 

Baker  &  Bullock 

Baker  Drug  Store 

W  S  Barnes 

Barnetts  Loan  Company 

Barrel  House 

Fred  Barth 

Baums 

Beacon  Grocery  Store 
H  O.  Bedford 
Tom  Bell 
W  L  Bell 
G  Benson  Goode 
Berg  Company 
Best  Home  Grocery 
Sam  Bethea 

Bingham  Truck  Company 
Blounts  Grocery 


Blue  Eagle  Taxi 

Blumenthal  Clothing  Store 

Bobs  Cafe 

Hugo  Bonaguidi 

Bonded  Transfer  Company 

C  Boone  Service 

Booth  Investment  Company 

Border  Fuel  &  Lumber  Company 

H  A  Borders 

J  A  Borders  &  Company 

P  H  Bourdcaux 

Bradley  Barber  Shop 

Braughton  &  McGhee 

C  Britton 

II  W  Braoddus 

Brown  Cracker  Company 

Bullards  Market 

Bunch  Airplane 

Fred  Bunsen 

Tom  Burchel 

Jack  Burke 

E  S  Burns 

J  R  Burton 

Burton  Lingo  Lumber  Company 
C  &  B  Transfer  Company 
V  &  V  Garage 
Cactus  Candy 
Cairns  Printing  Company 
J  Caldarella 

California  Cafe 
381  Dr  Call 

C  Calleros 
George  Cameron 
Camp  Del  Camino 
Camp  Grande 
Camp  Rome 

Cannon  Ball  Messenger  Service 

Canton  Grocery  Store 

Capital  Addition  Building 

Capitol  Inn 

Car  Parts  Depot 

Carlsbad  Cavern 

Carlsbad  Current 

Don  A  Carpenter 

Carrolls  News  Stand 

Casasola  Studio 

H  D  Casey 

Casner  Motor  Company 
R  J  Channel 
Chavez  Academy 
Cheek  &  Company 
Chevrolet  Motor  Company 
Chicago  School  of  Beauty 
Childrens  Cottage 
Citizens  Finance  Company 
City  Club 

City  Machine  Company 

City  Market 

City  of  Paris 

Dr  E  B  Clark 

Cleanwell  Cleaners 

J  Clements 

Clifton  Sauer 

R  T  Clinton 

William  A  Cocke 

Coil  Piston  Ring  Company 
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Ballard  Coldwell 
Coles  Brothers 
Colonial  Furniture  Company 
Columbia  Furniture  Company 
Commercial  Finance  Company 
Coney  Island 

Congdon  Grinding  Company 
Consumers  Ice  Company, 
Continental  Gas  Company 
Continental  Oil  Company 
Cooks  Garage 
Cooley  Furniture  Company 
Copia  Beauty  Shop 
Annie  Corey 
Cortese 

Cotera  Brothers 

Cotton  Exchange  Company 

County  Clerk 

Court  House  Cigar  Store 

Cozy  Corner  Cafe 

Seth  Crews 

Critchett  &  Ferguson 

Dave  Crockett 

Croslcy  Sales 

D  C  Crowell 

A  H  Culwell 

D  &  M  Distrillery 

R  L  Daniels 

Daeuble  Book 

M  C  Davenport 

David  Mountain 

L  T  Davis 

E  L  Dawson 

Deans  Grocery 

J  M  Denver 

Del  Monte  Cafe 

El  Norte  Drug  Store 

Del  Norte  Mortuary 

De  Lux  Cafe 

Paxton  Dent 

Dc  Votos 

J  A  Dick 

District  Engineer 

Dixie  Loan  Company 

Dodge  Clothing  Store 

Mrs.  Donnell 

Downery  Gas  Company 

Drive  Inn  Market 

Dudley  Stone  Company 

Dun  &,  Bradstreet 

Dunn  Electric  Company 

Eagle  Finance  Company 

Eckford  &  Jackson 

J  Eichlebcrg 

Electric  Appliance  Company 
Electric  Shoe  Shine 
Elite  Laundry 
Ellanay  Theatre 
Elliotts  Radiator 
El  Minuto  Cafe 

El  Paso  Arizona  Motor  Company 
El  Paso  Auto  Service 
El  Paso  Beer  Depot 
El  Paso  Brake  Service 


El  Paso  Brick  Company 
El  Paso  Business  College 
El  Paso  Chamber  of  Commerce 
El  Paso  Clearing  House 
El  Paso  Cotton 
El  Paso  Electric  Company 
El  Paso  Federal  Building 
El  Paso  Fireprood  Company 
El  Paso  Franklin 
El  Paso  Hotel  Supply  Company 
El  Paso  Industrial  Finance 
El  Paso  Iron 
El  Paso  Lodge 
El  Paso  Lodge  284 
El  Paso  Macaroni  Company 
El  Paso  Machine  Shop 
El  Paso  Mantel  &  Tile  Company 
El  Paso  National  Bank 
El  Paso  Natural  Gas  Company 
El  Paso  Pecos  Truck  Lines 
El  Paso  Piano  Company 
El  Paso  Plumbing  Company 
El  Paso  Radio  Service 
El  Paso  Roofing  Company 
El  Paso  Salvage  Company 
El  Paso  Seed  Company 
El  Paso  Shoe 

El  Paso  Tent  &  Awning  Company 
El  Paso  Trunk  Company 
El  Paso  Underwriters 
El  Paso  Union  Stock 
El  Paso  Vcterinery 
Dr  Emery 

Empire  Loan  Company 

Empire  Produce  Company 

Epperson  &  Burnett 

Erwin  Manufacturing  Company 

Eseontrias  Printing  Company 

Evergreen  Nursery 

Fairway  Inn 

Percy  Farmer 

Farmers  Produce  Company 

The  Fashion  Clothing  Store 

Fayette  Confectionary 
382  Federal  Bakery 

Federal  Bowling  Club 
Feders  Jewelry 
L  G  Fernandez 
Field  Parkct 
Filler  Realty 
Fine  Art  Studio 
Firestone 

First  Baptist  Church 
First  Church  of  Christ 
First  Federal  Savings 
Fischbein 

Five  Points  Flower  Shop 
Five  Points  Garage 
Five  Points  Lodge 
Five  Points  Repair 
Five  Points  Shoe  shop 
Five  Points  Transfer 
Fleming  &  Stiles 
L  H  Flint 
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Dr  Flood 
Flores  Market 
Ford  Dealers 
F ort  Howard  Paper 
W  L  Fowler 
Chris  P  Fox 
Fox  Loan  Company 
French  Luxury 
Frisco  Barber  Shop 
W  H  Fryer 
Jose  Fuejtes 
Fullmore  Mortuary 
Gantt  Jewelry  Company 
A  Garcia 
L  Gardner 
Garringers  Market 
Gateway  Coffee  Shop 
Gateway  Drug  Store 
H  W  Gchring 
Gem  Electric  Company 
General  Motors 
General  Repair  Company 
Geneva  Loan  Company 
Roland  Gilchrist 
Gilliam  Chemical 
Given  Brothers 
Glarden  Electric  Company 
E  M  Gleim 
Gliddcn  Stores 
Globe  Furniture  Company 
Godd  Motor  Company 
Golden  Eagle  Bus  Lines 
Golden  States  Cafe 
M  A  Gomez 
S  G  Gonzales 
Good  Luck  Tavern 
K  Goodman 
Goodrich  Silvertown 
B  F  Gorey 
Government  Hill 
Government  Hill  Grocery 
Grandview  Drug  Store 
Harry  Gravatt 
G  E  Gray 
W  D  Greet 
Griffin  Cleaners 
Grissoms  Market 
Guarantee  Shoe  Store 
Gulf  Fish 

Gunning  Casteel  Drug  Stores 

Guynes  Printing  Company 

Habbies  Station 

Halls  Clothing  Store 

Hankamer  Judge 

H  Davidson 

Harmons  Shop 

H  L  Harmon 

C  L  Harper 

Harrell  Fuel 

Fay  Hart 

Hartford  Mortuary 
Hatfields  Floral  Shop 
Hatfields  Market 
Hawkins  Dairy 


Hawley  &  Hawley 
Hays  Radiator 
Healy  Pleating 
Heid  Brothers 
H  E  Herman 

Herman  Transfer  Company 
Hewes  Market 
Hex  Cycle 
K  L  Hill 

Hilton  Barber  Shop 
Hilton  Beauty  Shop 
Hilton  Coffee  Shop 
Hilton  Drug  Store 
Hilton  Florist 
Ed  Hines  Lumber  Company 
H  C  Hinton 

Hixson  Jewelry  Company 
Hobart  Sales  Company 
Dr  A  Hodges 
Hoge  &  Skipworth 
Holdsworth  &  Pearce 
Hollenshead  Barber  Shop 
Holloway  Real  Estate 
Hollywood  Cafe 
Hollywood  Shoppe 
Home  Used  Car  Market 
R  T  Hoover 
Angelus  Hotel 
Hotel  Cortez 
Gardner  Dining  Room 
Hilton  Hotel 
Knox  Hotel 
Hotel  Oregon 
Hotel  Paso  Del  Norte 
Hotel  Savoy 

House  Plumbing  Company 
I  B  Hover 

Howell  Realty  Company 
Huntington  Tire  Company 
Ideal  Pharmacy 
Ideal  Printing  Company 
Ideal  Stationary 
Imperial  Furniture  Company 
Industrial  Motor  Company 
International  Amusement 
International  Brick  Company 
International  Engineering 
International  Harvester  Company 
International  Law  Company 
International  Warehouse 
Jacks  Beauty  Shop 
Roy  Jackson  District  Attorney 
A  D  Jeffries 
Jefferson  Standard 
Jerry  Kitchen 

Jimmies  &  George 
383  Jimmies  Station 
Joes  Garage 
Joes  Piano  Shop 
Johnsons  Beauty  Shop 
Albert  Jones 
Jones  Box  Dairy 
Jones  Hat  Shop 
K  T  S  M  Radio  Station 
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Kahns  Bakery 
Kaster  &  Maxon 
Katx  &  Company 
Kemp  &  ColdweU 
Mr  Kash 
George  Kendall 
Kirkland  Nursery 
Knickerbocker  Club 
Sidney  Knowles 
Knox  Curio  Shop 
Knox  Coffee  Shop 
L  &  D  Buffet 
G  B  Lapowski 
Las  Cruces  Drug  Store 
Las  Cruces  Mortuary 
Tom  Lea 
Leachs  Grocery 
Leavcll  &  Sherman 
Lee  &  Bethea 
R  E  Lee 
W  W  Lee 
E  Leyva 

Liberty  Furniture  Company 
Liberty  Loan  Company 
Life  Insurance  Company 
Lincoln  National  Company 
Abner  Lipscomb 
Little  Theater 
M  LLantada 
A  N  Lombardi 
Lone  Star  Motor  Company 
Longwells  Garage 
Charles  Loomis 
J  W  Lorentzen 
J  G  Lott 
Louis  Cafe 
E  Walter  Lynch 
R  E  Lyons 

Madera  Lumber  Company 
Magnolia  Petroleum  Company 
J  MacDonaldo 
Elias  Malooly 
E  A  Malooly 
Marr  Piper 
Martin  Mortuary 
C  P  Martin 

Mexico  Paris  Curio  Shop 
Sam  Martin 
T  J  Martin 
Hope  Mason 
F  G  Masquelette 
Massachusetts  Life  Insurance 
Company 

A  Mathias  Company 
Mays  Beauty  Shop 
Mayfield  Lumber  Company 
McCann 

McCormick  Agency 
McDonnell  Company 
J  T  McElroy 
J  McGill 

McGrath  &  Harris 
J  McIntosh 
McKenzie  Gamble 


J  C.  MacMahon 
A  Medina 

Megna  Piano  Company 
Memorial  Arts 
Mrs  Merkin 
Mesa  Service  Station 
Mexico  Restaurant 
Mid  Central  Fish  Market 
Midwest  Dairies 
Midwest  Finance  Company 
Miller  Edwards  Paint  Shop 
Miller  Tailoring  Shop 
Million  Auto  Parts 
Minnesota  Mutual  Insurance 
Company 
II  Mitchell 
L  L  Mitchell 
Mithoff  Agcnev 
Globe  Mills 
J  M  Gomez 
Lobby  No  2 
Purity  Baking  Company 
Ritz  Beer  Depot 
Mode  0  Day 

Modern  Carload ing  Company 
Modern  Iron  Company 
Modern  Stationary 
Momsen  Dunnegan  &  Ryan 
Montgomery  Radio  Service 
Moore  Bdothers  Service 
Morehead  Tailor 
J  E  Morgan 
H  M  Morris 

Mortgage  Investment  Company 
Motor  Sales 

Mountain  States  Telephone  Company 

A  T  Mueller 

F  R  Muerdter 

I)  Muleahay 

Sam  Musscr 

Mutual  Federal  Savings 

Mvers  Saddle  Companv 

C  'V  Nafe 

M  L  Naquin 

J  P  Nash 

National  Auto  Wrecking 
National  Photo 
Neff  Stiles 
Nelson  Elevator 
Neon  Sign  Company 
New  China  Grocery  No.  2 
New  China  Grocery 
Crawford  Theater 
New  Deal  Grocery 
New  Harmony  Drug  Store 
New  Way  Garage 
9  5  4  Tire  Service 
F  Nord 

Northern  Butter 
Norton  Brothers 
Novelty  Shop 
O  K  Billiard 

Barney  Oden  Service  Station 
Alda  6  Hara 
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Charles  O  Hara 
George  Olden 

Olivers  Commission  Company 
Oregon  Cleaners 
Oregon  Flower  Shop 
Oregon  Fruit  Shop 
Original  Bakery 
Original  Veteran  Taxi 

Orndorff  Realty  Company 
384  Ortiz  &  Pope 
Neellie  Otto 
PBS  Sales  Company 
Pacific  Mutual  Company 
Pacific  Neckwear 
Paden  Realty  Company 
Bob  Page 
Painter  Bus  Lines 
Palace  Theater 
Palm  Seed  Company 
Pan  American  Coffee  Company 
A  J  Pandeledes 
Park  Brothers 
Parker  Radio  Service 
Parmelee  Radio  Service 
L  Patterson  Cleaner 
Peak  Hagedon  Mortuary 
Pearce  Realty  Company 
R  V  Pearson 
Pecos  Quick  Way 
Peeler  Hansen 
W  H  Pclphrey 
E  M  Pence 
George  Pence 
Peters  Furniture  Company 
Peterson  Furniture  Company 
Pevton  Packing  Company 
L  II  Phaup 
Phoenix  Grocery 
Pickerl  Brothers 
PigSb’  Wiggly  Stores 
Pioneer  Abstract 
Pioneer  Garage 
Pitluk  Advertising  Company 
Pittsburg  Plate  Company 
H  Platt 
Plaza  Club 
Plaza  Drug  Store 
Plaza  Furniture 
Plaza  Theater 
A  B  Pod 
W  Pofahl 
Popular  Cleaners 
Popular  Dry  Goods  Company 
Postal  Telegraph  Company 
Potters  Floral  Shop 
J  Potters  Floral  Shop 
P  R  Price 
M  R  Prieto 
Proctor  Gamble 
Progress  Paint  Company 
Pronto  Garage 
Colgate  Palmolive 
Quality  Cafe 
Quick  Service 
Radium  Hot  Springs 
Rainbow  Truck  Lines 


Rancho  Grande 
Randall  Battery 
George  Randle 
Reads  Garage 
Ready  to  Eat  Shoppe 
Real  Silk  Hosiery  Company 
Refrigeradio 
Renfro  Drug  Stores 
Restlawn  Cemetary 
Reynolds  Electric  Company 
J  ltidenhour  Beauty  Shops 
Ian  Ridley 

R  G  Lumber  Company 
R  G  Paint  Company 
R  G  Realty  Company 
Rock  Hut 

Rogers  Belding  Real  Estate 
Rogers  Hoyt  Furniture  Company 
C  Rokahr 
N  A  Rollins 

Romney  Motor  Company 

Rosales  Garage 

Rose  Croix 

J  C  Ross 

Rug  Market 

Russck  Tire  Company 

S  &  M  Garage 

S  S  S  Transfer  Company 

Wm  II  Sackctt 

Safeway  Stores 

Safeway 

Saint  Regis  Barber  Shop 
Salvation  Army 
San  Jacinto  Pharmacy 
Santa  Fe  Cafe 
G  G  Satrang 
T  W  Scales 
R  Sclianck 
Schneiders  Grocery 
Schuhmann  Photo 
A  E  Schuster 
Leo  Schuster 
Schuster  Commission 
Scottish  Rite 
1)  C  Seamon 

Sears  Roebuck  Company 
Segall  Optical 
Seiberling  Tire  Company 
Sergent  Folk 
Shamalay  Store 
Sheldon  Buffet 
Sheldon  Grocery 
Sheldon  Jewelry 
Sherrod  Lumber  Company 
Shoe  Repair  Shop 
Shook  Nook 
Shoppers  Guide 
Simmons  Company 
Simplex  El  Paso  Sales 
Singer  Sewing  Company 
Skyline 

Slaughter  Electric  Company 
Smith  Machine  Company 
Southern  Arizona  Freight 
Southwest  Beverage  Company 
Southwestern  Fuel 
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Southwestern  Refrigerator 
Southwestern  Sash  &,  Door 
Southwestern  Sheet  &  Metal 
Spanish  Grill 
Spinning  Wheel 
L  R  Spitler 
M  D  Springer 
Standard  Oil  Company 
Stanton  Cleaners 
Star  Auto  Company 
State  Loan 
State  National  Bank 
Staten  Florist 
H  B  Stevens 
Stiller  &  Strick 
Stocks  Grocery 
F  Stolaroff 
J  H  Stone 

Stone  Motor  Company 
J  L  Stoew 
Sturgiss 

Sunlite  Baking  Company 
System  Arizona 
Tanhauser  Brewing  Company 
Mrs.  Tanner 
385  Taylor  Nursery 

Teat  &  Goodbrake 
Terminal  Sales 
W  E  Tester 

Texas  Cities  Gas  Company 
Texas  Cleaning 
Texas  Furniture 
Texas  Grand  Theater 
Texas  Radio 
Texas  Transfer 
Homer  Thomas 
Son  Thompson 
Thompson  McMillan 
O  H  Thorman 
B  S  Thornhill 

Three  Rivers  Glass  Company 
Thurston  &  Grider 
Tidwell  Coal  Company 
Tip  Top  Barber  Shop 
Torgugas  Trading  Company 
Tri  State  Grocery 
Tri  State  Motors 
Tri  State  Music 
J  T  Tully 
Charles  Tupper 
Dr  Turner 
J  R  Turner 
G  A  Turner 

Turner  Welding  Company 

Turney  Burgess 

Typewriter  Office 

Uniform  Shop 

Union  Cafe 

Union  Clothing 

Union  Dye  W orks 

Union  Furniture  Company 

Union  Market 

Union 

United  Army  Store 
United  Fidelity 
United  States  Tire  Service 


Upson  Avenue  Drug  Store 
Van  Dyke  Cafe 
G  F  Velarde 
O  C  Vetter 
Vickers 

Vinson  Flower  Shop 
Virden  Studio 
M  Wadsworth 
Wallis  Cleaners 
A  M  Walthal 
W  G  Walz 
J  S  Ward 

Warner  Drug  Stores 
Dr  W arnock 
Washington  Cafe 
Watkins  Motor  Company 
Watters  Cafe 
J  J  Watts 

Webers  Root  Beer  Stand 
Weber  Showcase 
Weeks  Roofing  Company 
Weigle  Plumbing  Company 
C  P  Weinbrcnncr 
R  Weinstein 

Welch  Furniture  Company 

M  II  Welsh 

Wcl  Com  Inn 

Weldons  Riding  Academy 

W estern  Auto  Supply 

Western  Battery 

Western  Fuel  Company 

Western  Union 

Western  Warehouse 

White  Cafe 

White  Dove 

F  B  White 

White  House 

J  C  White 

J  C  White  Rental 

S  E  White  Grocery 

B  E  White 

White  Way  Camp 

Wigwam  Theater 

Ben  Williams 

W  A  Williams 

Zelma  Williams 

Williams  Donohue 

Williams  Oppenheimer 

II  T  Willyard 

Wilson  Floral 

Wingo  Insurance  Company 

Wiser  Furniture  Company 

Witzels 

A  II  Woelbcr 

Herbert  Wolcott 

Woodbine  Chapter 

H  W  right 

Wright  Mora 

J  M  Wyatt 

Central  Y  M  C  A 

Yandell  Market 

Yandell  Crystal 

Yeary  Grocery 

Yellow  Cab 

Frank  Yelton 

Zcllman  Investment 


Chihuahua 


CITY  PLAN 

EL  PASO  -  TEXAS 

HIGHWAYS  -  BOULEVARDS 
PARKS  6  PLAYGROUNDS 


MC^AKC*  TOR 

THE  MAYOR  AND  CITY  COUNCIL 
H.P.  JACKSON.  MAYOR 
aldckHcn 

•V.K.  RAMSEY  MILTON  TRACY 

A.B.POI  J.S.SRADY 

AMO 

THE  CITY  PLAN  COMMISSION 
H.O.  SLATER  CHAIRMAN 
h.l.oirncy  rr.c.moncnrmoH 

RICHARD  r.  BOROC*  R.C. SHERMAN 


GCOPOC'  C.  KESSLER 

CONSULTANT  ON  ClTV  RL ANNINS 
•  T-LOVIS  •  MISSOURI 
W.  E.  STOCK  WELL  *  CN0IMCCK 
OCC  19  X  X 
REVISED  MAT  19MX 

SCALE 

«oop‘  0  rooo  jooo*  *  coco 


N6. 17 


MMLVNT 
■  OftiMtON  PAMK 
COWNCIkHCI)'*  *AIMI 
tCtNlC  »ARK 
nrlKOTT  M*K 
DOHI»HAN  MUX  \ 

pcmrer  park 
K>  MUNOV  PARK 
II  CA«W»0  PARK 
I*  OVCNkANO  SOUARC 
19  CI.CVei.ANO  9QUAR1 

14  CAR  N  COIL  Pc  A  2  A 

«•  SAN  JACINTO  Pi.  A  XA 
4  PlONltO  PC  A  Z  A 

15  C  •  TV  NAU  PARK 
l«  TOLTtC  YRlANMLC.' 

19  S 0 1/TH  S I  DC  PARK 

20  ALAfcO  PARK 

)l  HOUSTON  SQUARE 
2>  NLWHAN  PARK 
29  MEMORIAL  PARK 

24  AURORA  PLACE 
29  AUSTIN  PARK 
20  COX  PARK 

2t  PITH  AM  PARK 

>1'  WASHINGTON  park 

25  LINCOLN  PARK 

90  CUMBERLAND  CIRCLE 
>1  ROOSEVELT  PARK 


3* 
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PROPOSED  RATE  CARD 


Broadcasting  Time 


1 

13 

26 

52 

time 

times 

times 

times 

5  minutes  . 

.  5.00 

4.00 

3.50 

3.00 

15  minutes  . 

.  10.00 

7.75 

7.00 

6.00 

half  hour  . 

.  18.00 

14.00 

12.00 

11.00 

one  hour  . 

.  32.00 

23.00 

20.00 

19.00 

Announcements  (50  word  limit) 


1  per  day 

6.00  per  wk 

25.00  per  mo. 

(6  da) 

O  i  i  ‘  i 

12.00 

45.00 

3  “  “ 

17.00 

70.00 

4.  <  <  a 

21.00 

90.00 

5  “  “ 

27.00 

105.00 

Announcements  (100  word  limit) 

1  per  day 

7.75  per  wk 

30.00  per  mo. 

2  “  ** 

15.00 

54.00 

3  **  “ 

22.00 

80.00 

4  <<  << 

25.50 

100.00 

5  te  “ 

29.00 

125.00 

(Here  follows  photostat  marked  page  387.) 

254 


TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 


Docket  No.  3858  App  Exhibit  7  Hearing  before  Federal  Communications 
5/26/36  Ward  &  Paul,  Official  Reporters 

388  PROGRAM  LOG  OF  STATION  KTSM 

Taken  on  various  days  at  random  in  April  1936 


Commission 


ion  j 


! 

1 


Time  Character  of  Program  Product 


Sponsor 


M 


Tuesday,  April  7, 1936 


9:10  5  min.  sales  talk 
9:15  Alternate  records  &  ann  'ents 
9:30  spot 
spot 
record 
9:35  spot 
record 
9:3S  spot 
record 
9:41  spot 
record 
9:45  spot 
record 
9:50  spot 
record 
9 : 53  spot 
record 
9:56  spot 
record 

10:00  station  break,  spot  &  time 

10:01  weather  report 

«»  *  * 


Cosmetics 
Frigidaire 
Ford  cars 
G  E  Refrigerator 


refrigerator 
brake  testing 
jewelry 
loans 


jewelry 

greasing 

•  * 


Oil  Astringent  Lady 
W  G  Walz  Company 
Patteson  Motor  Company 
E  O  Cone  Company 


Firestone  Service  Stores 
Feder  Jewelry  Company 
Barnett  Loan  Company 


Sheldon  Jewelry  Company 

954  Tire  &  Service  Company 
»* 


10:25  spot 
record 

10 :29  station  break,  spot  &  time 
record 
10:33  spot 
record 
10:50  spot 
record 

10:56  station  break,  spot  &  time 
spot 

10:59  Spot  &  time 
11:00  Lenten  Service 
11:15  record 
11:19  record 
11:23  record 
11:28  record 
11:30  spot 

spot  &  time 
record 
11:36  spot 
record 
11:41  spot 
record 

11:45  station  break  &  spot 
spot 
record 
11:49  spot 
record 
11:52  spot 
record 


ranges  &  heaters  E!  Paso  Electric  Company 

cheese  - 

Frigidaire  W  G  Walz  Company 

drugs  - 

Stewart  Warner  Refrig  Peterson  Lumber  Company 
drugs  Gunning  Casteel 


G  E  Refrigerator  E  O  Cone  Company 

Ford  car  Patteson  Motor  Company 


shoes 

Stewart  Warner 

furniture  repair 
bread 

taxi  service 


Guarantee  Shoe  Company 

Peterson  Lumber  Company 

R  L  Daniels  Company 
Sunlite  Bakery  Company 

Yellow  Cab  Company 


1 


I 


I 


: 
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Time  Character  of  Program  Product 


,11:55 

station  break  &  spot 

lunch 

spot 

record 

Pontiac  car 

11:59 

spot 

loans 

12:00 

station  break  spot  &  time 
record 

tires 

389 

Time  Character  of  Program 
Tuesday  April  7  continued 

Product 

PM 

12:05 

spot 

record 

radio  service 

12:10 

spot 

record 

Grunow  Ref  rig 

12:13 

station  break  &  spot 

jewelry 

12:14 

spot 

record 

service 

12:17 

spot 

record 

lumber 

12:22 

spot 

record 

fountain  service 

12:26 

spot 

record 

dry  cleaning 

12:30 

spot  &  time 
records  &  sales  talks 

ranges  &  heaters 
Electrolux  Rcfrig 

12:45 

record 

12:49 

record 

12:52 

record 

12:55 

spot 

record 

loans 

12:59 

station  break  spot  &  time 

drugs 

1:00 

One  O’clock  Club  of  the  Air 

Gossip  &  comment  by 

1:15 

station  break  &  spot 
record 

jewelry 

1:18 

spot 

record 

auto  service 

1:20 

spot 

record 

jewelry 

1  .oo 

JL  •  MM 

spot 

record 

Gibson  Refrig 

1:25 

spot 

record 

drugs 

1:29 

station  break  &  spot 

Westinghouse  Rcfrig 

1:30 

spot 

record 

Ford  Car 

1:32 

spot 

record 

lunch 

1:36 

spot 

Stewart  Warner  Refr 

record 

1:40 

spot 

record 

G  E  Refrigerator 

1:44 

station  break 

Talks  &  records 

Texas  Centennial 

1:59 

spot  &  time 

auto  service 

2:00 

station  break  &  spot 
record 

Stewart  Warner  Refr 

2:04 

Comic  mystery  serial 

transcription 

2:17 

record 

2:21 

record 

2:25 

Record 

Sponsor 
Barbecue  Inn 

Lone  Star  Motor  Company 

Barnett  Loan  Company 
954  Tire  &  Service  Company 


Sponsor 


Bob  Hinson 

I 

I 

Household  Appliance  Mart 

I 

Feder  Jewelry  Company 
Firestone  Service  Store 

I 

I 

Rio  Grande  Lumber  Company 
The  Spinning  Wheel 


Texas  Cleaners  &  Dyers 

El  Paso  Electric  Company 
American  Furniture  Company 


Barnett  Loan  Company 

Gunning  Casteel 

woman  talker 

Feder  Jewelry  Company 

| 

Firestone  Service  Store 

I 

Sheldon  J ewelry  Company 
Ideal  Furniture  Company 

I 

i 

Harris  Drug  Company 

Union  Furniture  Company 
Patteson  Motor  Company 

Mother ’s  Dining  Room 

Peterson  Lumber  Company 

E  O  Cone  Company 


Women ’s  department  C  of  C 
954  Tire  Service  Company 
Peterson  Lumber  Company 
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Time  Character  of  Program  Product 


2:30 

station  break  &  spot 

record 

record 

record 

record 

record 

record 

record 

ranges  &  water  heaters 

3:00 

3:01 

3:16 

3:17 

spot  &  time 
musical  transcription 
station  break 
musical  transcription 

drugs 

3:32 

3:34 

station  break  spot  &  time 
musical  transcription 

Ford  car 

4:00 

station  break  spot  &  time 

lotteries 

4:01 

spot 

record 

jewelry 

390 

Time  Character  of  Program 
Tuesday  April  7  Continued 

Product 

4:04 

spot 

record 

Grunow  Refrig 

4:07 

spot 

record 

tires 

•  * 

*# 

»» 

4:30  spot 

record 

Stewart  Warner  Refr 

4:23 

spot 

record 

G  E  Refrigerator 

4:27 

spot 

record 

bread 

4:20 

station  break  time  &  spot 

ranges  &  water  heater 

4:31 

spot 

record 

loans 

4:35 

spot 

record 

milk 

4:37 

spot 

record 

Pontiac  Cars 

4:41 

spot 

record 

Fngidaire 

4:45 

4:51 

station  break  &  spot 

record 

spot 

record 

chiropractic 

4:59 

spot 

jewelry 

5:00 

station  break  spot  &  time 
record 

drugs 

5:03 

spot 

record 

house  repairing 

5:11 

5:15 

spot 

record 

spot 

record 

paint 

5:17 

5:18 

5:21 

station  break  &  spot 

spot 

record 

spot 

record 

lumber 

5:25 

spot 

record 

clothing 

Sponsor 

El  Paso  Electric  Company 


Gunning  Casteel 

Patteson  Motor  Company 

954  Tire  &  Sendee  Company 
Fedcr  Jewelry  Company 

Sponsor 

Household  Appliance  Mrkt 

Firestone  Service  Store 

*«« 

Peterson  Lumber  Company 

E  O  Cone  Company 

Sunlite  Bakery 

El  Paso  Electric  Company 
Barnett  Loan  Company 

Borden’s  Dairy 

Lone  Star  Motor  Company 

W  G  Walz  Company 

Zelma  Williams 


Sheldon  Jewelry  Company 
Gunning  Casteel 

Rio  Grande  Lumber  Company 

Nu-Enamel  Company 


Peterson  Lumber  Company 
Western  Union 


W  T  Farley  Company 
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Time  Character  of  Program 

Product 

5:29 

spot 

refrigerator 

'5:30 

i 

spot  &  time 
record 

Ford  Car 

5:31 

comedy  serial  transcription 

/  5:44 

musical  transcription 

to-  6:00 

spot  &  time 

auto  service 

6:01 

review  of  movie  shows 

6:05 

record 

6:08 

Sports  briefs 

clothing 

1  •  6:14 

station  break 

*~~6:15 

musical  transcription 

6:29 

station  break  spot  &  time 

ranges  &  water  heaters 

!  6:30 

musical  transcription 

Ford  cars 

7:00 

station  break  spot  &  time 

drugs 

•>  7:01 

comedy  serial  transcription 

clothing 

7:14 

spot 

lunch 

7:15 

musical  transcription 

banking 

7 :45 

station  break  &  spot 

milk 

7:46 

spot  &  time 

Ford  cars 

‘  7:47 

comedy  serial  transcription 

patent  medicine 

8:00 

station  break  spot  &  time 

auto  service 

8:01 

alternate  facts  &  sales  talks 

used  cars 

8:15 

station  break 

391 

Time  Program  (Character  of)  Product 

a.  m. 

Wednesday  April  8,  1936 

9:35 

studio  break 

1 

spot 

record 

Gibson  Refriger 

9:40 

spot 

record 

bicycle 

9:43 

spot 

record 

luggage 

9:46 

spot 

record 

mattress 

„  9:50 

spot 

record 

G  E  Refrigerator 

9:53 

spot 

record 

bread 

9:57 

spot 

record 

jewelry 

10:00 

station  break  &  time 

filling  station 

10:01 

weather  report 

10:02 

spot 

shoes 

r 

record 

10:05 

spot 

flight  cosmetics 

10:09 

spot 

record 

Stewart  Warner  Refr 

10:12 

spot 

record 

moth  killer 

10:16 

spot 

record 

jewelry 

10:35 

spot 

record 

radio  repair 

10:38 

10:41 

spot 

record 

spot 

record 

Easy  Washer 

1 
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i 

Sponsor 

Columbia  Furniture  Company! 
Patteson  Motor  Company 


954  Tiro  &  Service  Company 


Eastern  Silk  Mills 


El  Paso  Electric  Company 
Ford  dealers 
Gunning  Casteel 
Hall  Clothing  Company 
Gateway  Coffee  Shop 
El  Paso  National  Bank 
Borden’s  Dairy 
Patteson  Motor  Company 
Alka  Seltazer 

954  Tire  &  Service  Company 
Watkins  Motor  Company 

Sponsor 


Imperial,  Ideal 
Colonial  &  Globe  Furniture 

Firestone  Service  Store 

L 

Barnett  Loan  Company 
Sanitary  Mattress  Factory 
E  O  Cone  Company 
Sunlite  Bakery 
Feders  Jewelry  Company 
954  Tire  &  Service  Company 
Guarantee  Shoe  Company 


Peterson  Lumber  Company 
Kill-Rwick  Company 
Hixson  Jewelry  Company 
Bob  Hinson 
W  G  Walz  Company 


I 
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Time  Character  of  Program  Product 


10:44  spot  - 

record 

10:51 

spot 

record 

G  E  Refrig 

10:56 

spot 

record 

loans 

11:00 

station  break  &  time 

perfumes 

11 : 11/.-  Lenten  Service 

11:15 

station  break 

11:16 

organ 

11:19 

talk 

National  Folk  Fesl 

pm 

12:50 

station  break  spot  &  time 

^  392 

Time  Character  of  Program 

Friday,  April  10, 1936 

Product 

am 

8:30 

Carefree  Capers 

9:00 

station  break 

9:01 

radio  gossip 

9:15 

station  break 

records  &  sales  talks 
records 

Frigidaire 

9:29^  break 

9:30 

spot  &  time 

Ford  Cars 

spot 

record 

Gibson  Refrig 

9:39 

spot 

record 

jewelry 

9:43 

spot 

record 

shoes 

9:46 

spot 

record 

Easy  Washer 

9:50 

spot 

record 

moth  killer 

9:53 

spot 

record 

dresses 

9:58 

spot 

record 

G  E  Rcfrig 

10:01 

station  break  &  time 
weather  forecast 

tire  service 

10:02 

spot 

record 

Flight  Cosmetics 

10:06 

spot 

record 

flowers 

10:10 

spot 

record 

bread 

10 :3S 

spot 

Record 

batteries 

393 

Time  Character  of  Program 

Wednesday  April  15, 1936 

Product 

lam 

11:30 

time 

record 

11:33 

record 

11:36 

record 

11:39 

record 

11:43 

record 

Sponsor 

E  0  Cone  Company 
Barnett  Loan  Company 
Gunning  Casteel 

Miss  Mott 

El  Paso  Electric  Company 
Sponsor 

W  G  Walz  Company 

Patteson  Motor  Company 
Globe  Furniture  Company 

Feder  Jewelry  Company 

Guarantee  Shoe  Company 

W  G  Walz  Company 

Kill  Kwick  Company 

W  T  Farley  Company 

E  0  Cone  Company 

954  Tire  &  Service  Company 

Sun  Drug  Company 

Taylor  Flower  Shop 

Sunlite  Bakery 

Firestone  Service  Station 

Sponsor 
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Time  Character  of  Progra 

11 :46  station  break 
record 
11:50  spot 
record 
11:53  spot 
record 
11:56  spot 
record 
11:59  spot 

12:00  station  break  time  &  spot 
spot 
record 


12:04  spot 
record 
12:08  spot 
record 
12:11  spot 
record 
12:15  spot 
record 
12 : 19  spot 
record 
12:23  spot 
spot 
record 
12:31%  spot 
record 

12:30  station  break  time  &  spot 
records  &  sales  talks 
records 

12:45  station  break 
record 
12:49  spot 
record 
12:52  spot 
record 
12:56  spot 
record 

12:59  station  break  &  time 
1:00  1:00  Club  of  the  Air 

1:16  spot 
record 
1:20  spot 
record 
1:23  spot 
record 
1:26  spot 

record 

1 :30  station  break  time  &  spot 
record 
1:34  spot 
record 
1:37  spot 

record 
1:40  spot 
record 


Product 
upholstery 

bread 

taxi  service 
corn  beef  hash 
loans 
frigidaire 

radio  repair 

Philco  radio 

silverware 

brake  lining 

ice  cream 

parking 
bowling 

shoes 

Electrolux  Refrig 

parking 

Stewart  Warner  Refr 
clothing 

Yardley  Cosmetics 
Miscellaneous  Comments 
G  E  Refrigerator 

building  material 

Westinghouse  Refrig 

cleaning 

Ford  Cars 

ice  cream 


Sponsor 

R  L  Daniels  Company 

Sunlite  Bakery 

Yellow  Cab  Company 

Wilson  Packing  Company 

Bannett  Loan  Company 
954  Tire  &  Service  Company 
W  G  Walz  Company 

Bob  Hinson 

Household  Appliance  Mart 
Feder  Jewelry  Company 
Firestone  Service  Store 

I 

Spinning  Wheel 

Monroe  Garage 
Knickerbocker  Club 

I 

I 

Palms  Show  Store 

. 

El  Paso  Electric  Company 
American  Furniture  Company 

Monroe  Garage 
Peterson  Lumber  Company 
W  T  Farley  Company 

j 

Gunning  &  Casteel 
by  Woman  Announcer 
E  O  Cone  Company 

Rio  Grande  Lumber  Company 

Union  Furniture  Company 

Texas  Cleaners  &  Dyers 

Patteson  Motor  Company 

Harris  Drug  Company 

Sheldon  Jewelry  Company 


silverware 


r  r  s 

'-J  i 
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Time  Character  of  Program 

Wednesday  April  15  continued 

Product 

Sponsor 

1:45 

station  break  &  spot 

beer 

Harry  Mitchell  Brewery 

1:46 

Speaker  &  recorded  music 

Texas  Centennial 

Women ’s  Dept,  of  C  of  C 

2:01 

station  break  &  spot 

tires 

Firestone  Service  Store 

2:02 

Comic  Mystery  Serial  Transcription 

2:16 

station  break  &  interview 

motion  picture 

Plaza  Theatre 

2:31 

station  break  time  &  spot 

water  heaters 

El  Paso  Electric  Company 

2:32 

spot 

record 

bicycles 

Firestone  Service  Store 

2:34 

Mail  Bag  Program  (requested  records) 

2:59 

station  break  time  &  spot 

hot  water  bottles 

Gunning  &  Casteel 

3:00 

3:16 

spot 

musical  transcription 
station  break 
musical  transcription 

Gibson  Refrig 

Imperial  Furniture  Company 

3:30 

station  break  time  &  spot 
musical  transcription 

Ford  cars 

Patteson  Motor  Company 

3:45 

Ball  scores 

beer 

Harry  Mitchell  Brewery 

4:00 

station  break  spot  &  time 

Gunning  Casteel 

spot 

tires 

954  Tire  &  Service  Company 

4:01 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

4:05 

spot 

record 

tires 

Firestone  Service  Stores 

4:09 

spot 

record 

furniture  repair 

R  L  Daniels  Company 

4:13 

spot 

record 

jewelry 

Fedcr  Jewelry  Company 

4:16 

8pOt 

record 

shoes 

Palm  Shoe  Store 

4:20 

spot 

record 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

4:24 

spot 

record 

bread 

Sunlitc  Bakery 

4:26 

spot 

record 

Philco  radio 

Household  Appliance  Mart 

4:30 

station  break  spot  &  time 
record 

Hot-Point  Stove 

El  Paso  Electric  Company 

4:34 

spot 

record 

Flight  Cosmetics 

Del  Norte  Drug 

4:36 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

4:40 

spot 

rinrivm 

clothing 

W  T  Farley  Company 

4:44 

A  vVV/1  U 

spot  &  station  break 

silverware 

Sheldon  Jewelry  Company 

4:45 

spot 

record 

building  supplies 

Rio  Grande  Lumber  Company 

4:49 

spot 

record 

bar  &  cafe 

Waterfill  Gardens 

4:52 

spot 

record 

Gibson  Refrig 

Globe  Furniture  Company 

4:56 

spot 

record 

jewelry 

Feders  Jewelry  Company 

5:00 

station  break  &  time  &  spot 

rprnrd 

light  bulbs 

Gunning  &  Casteel 

5:04 

A  LA 

spot 

record 

chiropractic 

Zelma  Williams 

5:08 

spot 

record 

Frigidaire 

W  G  Walz  Company 
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Time  Character  of  Program  Product 

5 : 11  spot  auto  loaj 

1  record 

5 : 15  spot  &  station  break  restaura 

record 

5:18  spot  milk 

record 

5:21  spot  paint 

record 

5 : 23  spot  Stewart 

record 


pm 

5:28 

5:32 


Wednesday  April  15  Continued 


10:00 


10:18 


spot 

record 

station  break  spot  &  time 
record 

Comic  Serial  Transcription 

station  break 

baseball  scores 

station  break 

South  Sea  Islanders 

station  break  &  time 

Movie  news 

Resume  of  programs 

sports  brief 

station  break 

correct  English  talk 

spot 

record 

station  break  &  spot 
transcription 
station  break  &  spot 
comic  serial  transcription 
musical  transcription 
station  break  spot  &  time 
spot 

transcription 

station  break  spot  &  time 

facts  and  sales  talks 

musical  transcription 

musical  transcription 

news  reports 

spot 

station  break  &  spot 

record 

spot 

record 

spot 

record 

station  break  &  spot 

record 

spot 

record 

spot 

record 

spot 

record 

spot 

record 


Product 

Sponsor 

auto  loans 

Barnett  Loan  Company 

restaurant 

Knox  Hotel  Coffee  Shop 

milk 

Borden ’s  Dairy 

paint 

Nu -Enamel  Company 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

Product 

Sponsor 

loans 

i 

Aztcc-Finance  Company 

Ford  Cars 

Patteson  Motor  Company 

bar 

Harry  Mitchell  Brewery 

tires 

954  Tire  Service  Company 

[ 

clothing 

1 

Eastern  Silk  Mills 

| 

milk 

Prices  Dairy 

lunch 

Ford  Cars 
drugs 

credit  clothing 
banking 
used  cars 
milk 

Alka  Seltzer 
auto  service 
used  cars 
beer 

Oasis  Sandwich  Shop 

Ford  Dealers 

Gunning  Casteel  Drug  Company 
Hall  Clothing  Company 

El  Paso  National  Bank 
Patteson  Motor  Company 
Bordens  Dairy 

Alka  Seltzer 

954  Tire  &  Service  Company 
Watkins  Motor  Company 

ABC  Brewery 

dry  goods 
beer 

Popular  Dry  Goods  Company 
Pabst  Brewing  Company 

furniture  repair 


R  C  DuSang  &  Son 
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Time  Character  of  Program 

Product 

Sponsor 

10:21 

spot 

record 

washing  machine 

W  G  Walz  Company 

10:26 

spot 

record 

Philco  Radio 

Household  Appliance  Mart 

10:30 

station  break  spot  &  time 
record 

Hot  Point  Range 

El  Paso  Electric  Company 

10:34 

spot 

record 

eye  glasses 

Feder  Jewelry  Company 

10:46 

spot 

record 

bowling 

Knickerbocker  Club 

10:40 

10:43 

10:44 

10:45 

11:00 

spot 

record 

record 

station  break 
musical  transcription 
station  sign-off 

G  E  Refrigerator 

E  O  Cone  Company 

396 

AM 

Time  Character  of  Program 

Thursday  April  16, 1936 

Product 

Sponsor 

8:00 

station  break  &  time 

tires 

954  Tire  &  Service  Company 

8:01 

8:18 

8:19 

woman  talker 
record 

station  break 
musical  transcription 

dry  goods 

Popular  Dry  Goods  Company 

8:30 

8:31 

station  break,  &  time 

Carefree  Capers  transcription 

ranges  &  water  heaters 

El  Paso  Electric  Company 

9:00 

station  break 

Magazine  of  the  Air 

Ford  Cars 

Patteson  Motor  Company 
Gunning  Casteel 

9:05 

Centennial  Talk 

9:15 

9:16 

station  break  &  spot 

Musical  transcription 

Frigidaire 

W  G  Walz  Company 

9:30 

spot 

Refrigerator 

W  G  Walz  Company 

9:30 

station  break  &  spot 

seat  covers 

Patteson  Motor  Company 

9:31 

9:31 

8pOt 

Musical  transcription 

seat  covers 

Firestone  Service  Store 

9:34 

9:36 

spot 

record 

Gibson  Refrig 

Imperial  Furniture  Company 

9:39 

9:40 

spot 

record 

jewelry 

Hixson  Jewelry  Company 

9:42 

9:43 

8pot 

record 

shoes 

Guarantee  Shoe  Company 

9:46 

spot 

G  E  refrigerator 

E  O  Cone  Company 

9:47 

9:48 

station 

record 

cosmetics 

Harris  Drug  Company 

9:50 

9:51 

spot 

record 

suits 

Barnett  Loan  Company 

9:54 

9:55 

spot 

record 

mattresses 

Sanitary  Mattress  Factory 

9:58 

9:59 

spot 

record 

silverware 

Sheldon  J  ewelry  Company 

10:01 

spot 

spot 

time 

weather  report 
station  break 

Stewart  Warner  Refr 

Peterson  Lumber  Company 
954  Tire  &  Service  Company 

0:02 

0:03 

spot 

record 

enamel 

Nu-Enamel  Stove 

.0:06 

spot 

credit  clothing 

W  T  Farley  Company 

0:07 

record 

- 
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Time  Character  of  Program 

Product 

Sponsor 

10:10 

*10:11 

spot 

record 

mattresses 

R  C  DuSang  &  son 

10:13 

spot 

Westinghouse  Refr 

Union  Furniture  Company 

10:15 

10:16 

spot 

record 

moth  killer 

Kill-Kwick  Company 

►  10:18 
10:19 

spot 

record 

Food 

Knox  Hotel  Coffee  Shop 

10:21 

10:22 

spot 

record 

jewelry 

Feder  Jewelry  CQmpany 

10:24 

-10:26 

8pOt 

record 

radio  repair 

Bob  Hinson 

10:29 

8pOt 

scat  covers 

Firestone  Service  Stores 

spot 

Kelvinator  Refr 

El  Paso  Electric  Company 

10:30 

station  break 

time 

10:31 

spot 

record 

loans 

Barnett  Loan  Company 

10:33 

10:34 

spot 

record 

mattresses  rebuild 

Guthrie  Mattress  Company 

10:37 

10:38 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

10:40 

10:42 

8pot 

record 

corn  beef 

Wilson  Packing  Company 

10:44 

spot 

recipe  service 

Borden ’s  Dairy 

10:45 

10:46 

spot 

record 

shoes 

Guarantee  Shoe  Company 

.  10:48 
10:51 

spot 

record 

bread 

Sunlite  Bakery 

10:52 

10:53 

spot 

record 

lucnh 

Barbecue  Inn 

►  397 

Time  Character  of  Program 

Thursday  April  16  continued 

Product 

Sponsor 

|  am 

10:55 

10:56 

spot 

record 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

10:59 

11:00 

"  11:04 
11:08 
11:11 
11:14 

spot 

station  break  &  time 

record 

record 

record 

record 

station  break 

vanilla 

Gunning  &  Casteel 

11:29 

11:30 

11:32 

spot  &  time 
record 

station  break 

used  cars 

Patteson  Motor  Company 

11:47 

11:48 

8pot 

record 

recovering 

R  L  Daniels  Company 

11:50 

11:51 

spot 

record 

seat  covers 

Firestone  Service  Stores 

11:57 

spot  &  station  break 

canned  goods 

Wilson  Packing  Company 

11:58 

spot  &  time 

batteries 

954  Tire  &  Service  Company 

12:00 

spot 

record 

loans 

Barnett  Loan  Company 

1  P™ 

12:03 

8pot 

record 

lunches 

Oasis  Sandwich  Shop 

12:07 

12:08 

spot 

station  break 
record 

lunches 

Oasis  Sandwich  Shop 
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Time  Character  of  Program 

Product 

Sponsor 

12:12 

spot 

record 

record 

Frigidaire 

W  G  Walz  Company 

12:17 

spot 

record 

ice  cream 

The  Spinning  Wheel 

12:18 

spot 

record 

radio  service 

Bob  Hinson 

12:23 

spot 

record 

Philco  radio 

Household  Appliance  Mart 

12:27 

8p0t 

record 

eye  glasses 

Feder  Jewelry  Company 

12:30 

spot  &  station  break 

home  repairs 

Rio  Grande  Lumber  Company 

12:31 

spot  &  time 
record 

water  heaters 

El  Paso  Electric  Company 

12:35 

spot 

record 

dry  cleaning 

Texas  Cleaners  &  Dyers 

12:39 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

12:43 

spot 

record 

auto  seat  covers 

Firestone  Service  Store 

12:49 

spot 

record 

bread 

Sunlite  Bakery 

12:54 

spot 

record 

taxi  service 

Yellow  Cab  Company 

12:58 

spot 

record 

pawn  shop 

Barnett  Loan  Company 

1:00 

station  break  time  &  spot 

drugs 

Gunning  Casteel 

1:01 

One  O  ’clock  Club  of  the  Air 

(Woman  talker) 

1:15 

station  break  &  spot 
record 

Westinghousc 

Union  Furniture  Company 

1:20 

spot 

record 

lunch 

Knickerbocker  Club 

1:23 

spot 

record 

shoes 

Palm  Shoe  Store 

1:27 

spot 

record 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

1:30 

spot 

parking,  wash,  etc 

Monroe  Garage 

station  break 

used  cars 

Patteson  Motor  Company 

1:31 

spot 

record 

loans 

Aztec  Finance  Company 

398 

pm 

Time  Character  of  Program 

Thursday  April  16  continued 

Product 

Sponsor 

1:35 

spot 

record 

Gibson  refrig 

Globe  Furniture  Company 

1:39 

spot 

record 

ice  cream 

Harris  Drug  Company 

1:42 

spot 

record 

silverware 

Sheldon  Jewelry  Company 

1:45 

spot 

record 

eye  glasses 

Feder  Jewelry  Company 

1:47 

1:48 

1:51 

spot  &  station  break 
record 

Moving  picture  gossip 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

2:01 

station  break  time  &  spot 

Goodrich  tires 

954  Tire  &  Service  Company 

record 

2:03  Comic  mystery  serial  transcription 
2:16  Announcement  of  program 
2 :  IS  station  break 
record 


to  to  to  to  to 
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Time  Character  of  Program 


► 


► 


► 


► 


:21  musical  transcription 
:27  baseball  scores 
: 29  record 

:30  station  break  &  spot 
:31  spot 
record 
record 
record 
record 

3 : 00  station  break  time  &  spot 
record 
record 
record 

3 : 16  station  break 
3 : 17  odd  facts  transcription 
3:30  station  break 

spot  &  station  time 
3:31  record 
record 
record 

3 : 45  station  break 
3:46  Mystery  serial  transcription, 
3 : 54  spot 
3 : 54  baseball  scores 
3:57  Mystery  serial  transcription, 
4 : 03  station  break  time  &  spot 
4:04  record 
4:08  spot 
record 
4 : 12  spot 
record 
4:16  spot 
record 
4:19  spot 
record 
4:24  spot 
record 
4:28  spot 
record 

4:32  spot,  station  break,  &  time 
record 
spot 
record 
4:36  spot 
record 
4:39  spot 
record 
4:42  spot 
record 
4:46  spot 

station  break 


399  Time  Character  of  Program 


Thursday  April  16  continued 
pm 

4:48  spot 
record 
4:50  spot 
record 
4:54  spot 
record 


Product 

Sponsor 

beer 

Harry  Mitchell  Brewery 

moving  picture 
water  heater 

Plaza  Theatre 

El  Paso  Electric  Company 

drug  products 

El  Paso  Drug  Store 

1 

American  Magazine 

Ford  Cars 

Patteson  Motor  Company 

Sunday  Comic  Weekly 
beer 

Sunday  Comic  Weekly 
tire  service 

I 

Miller  Beer 

Harry  Mitchell  Brewery 
World  News 

954  Tire  &  Service  Company 

seat  covers 

Firestone  Service  Store 

| 

silverware 

Sheldon  J  ewelry  Company 

G  E  Refrigerator 

E  O  Cone  Company 

cleaning  furniture 

R  L  Daniels  Company 

Philco  car  radio 

Household  Appliance  Mart 

silverware 

Hisxon  Jewelry  Company 

| 

water  heater 

El  Paso  Electric  Company 

bread 

Sunlite  Bakery 

milk 

Borden ’s  Dairy 

Stewart  Warner 

Peterson  Lumber  Company 

jewelry 

Feder  Jewelry  Company 

cafe  &  bar 

Waterfill  Gardens 

Product 

Sponsor 

lumber  paint 

Rio  Grande  Lumber  Company 

Gibson  Refrigerator 

Oriental  Furniture  Company 

auto  loans 

Barnett  Loan  Company 

Cl  Cl  Cl  Cl  Cl  Cl  Cl 
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4:56 

:00 

:01 

:02 

:05 

:  11 


:15 

:16 

5:19 

5:23 


5:27 


5:30 

5:31 

5:32 


5:33 

5:45 

5:46 

5:50 

6:03 

6:04 

6:08 

6:13 

6:14 

6:19 

6:24 

6:25 


6:28 

6:30 

6:30 

6:45 

7:00 

7:01 

7:14 

7:14 

7:29 

7:30 

7:39 

7:40 

7:44 

7:45 

8:00 

8:00 

8:15 


Time  Character  of  Program 

Product 

spot 

record 

Frigidairc 

8pOt 

chiropractic 

time  &  spot 

candy 

station  break  &  spot 
record 

clothing 

spot 

record 

G  E  Refrigerator 

spot 

record 

Flight  Cosmetics 

spot  &  station  break 

shoes 

spot 

record 

loans 

spot 

record 

paint 

spot 

record 

ice  cream 

spot 

record 

Stewart  Warner  Refr 

spot  &  station  break 

lunches 

spot 

jewelry 

spot  &  time 
record 

Comedy  serial  transcription 
record 

Ford  cars 

station  break  &  spot 
baseball  scores 

beer 

Drama  transcription 

moving 

station  break  &  spot  &  time 
Theatre  reviews 

car  washing 

Shorts  briefs 
station  break 

men  clothing 

transcription  (all  adv.) 
correct  english  talk 

ironized  yeast 

spot 

station  break 
record 

eggs 

spot 

spot  &  time 
station  break 

tires 

musical  transcription 

oil 

station  break  &  spot 

tables 

comic  serial  transcription 

clothing 

station  break  &  spot 
transcription  music 
station  break 

food 

spot  &  time 
transcription  music 
station  break 

trucks 

transcription  dramatic 

installment  loans 

station  break  &  spot 
transcription  dramatic 
station  break  spot  &  time 

lunch 

alternate  comment  &  sales  talks  used  cars 
station  break 

Sponsor 

W  G  Walz  Company 

Zclma  Williams 
Gunning  &  Casteel 
W  T  Farley  Company 

E  O  Cone  Company 

Martin  Beauty  Shop 

Palm  Shoe  Shop 
Aztec  Finance  Company 

Nu-Enamel  Company 

Harris  Drug  Company 

Peterson  Lumber  Company 

Knox  Hotel  Coffee  Shop 
Feders  Jewelry  Company 
Patteson  Motor  Company 


Harry  Mitchell  Brewery 
Harry  Mitchells  Brewery 
International  Warehouse  Com¬ 
pany 

954  Tire  &  Service  Company 
Eastern  Silk  Mills 


Prices  Dairy 


Goodrich  Tires 

El  Paso  Electric  Company 

Home  Oil  Company 
El  Paso  Drug  Store 
Hall  Clothing  Company 
Knox  Hotel  Coffee  Shop 


Patteson  Motor  Company 


Hobbs  Finance  Company 
Knickerbocker  Club 
Palmolive  Peet  Company 
954  Tire  &  Service  Company 
Watkins  Motor  Company 


r~  /-  r\ 
<f  .  -j  "  ; 
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am 

8:40 

8:43 

8:48 

Time  Character  of  Program 
Friday  April  17, 1936 

Record 

record 

station  break 

Product 

Sponsor 

I 

9:01 

9:08 

transcription 

ice  boxes 

Consumers  Ice  Company 

station  break  time 

Magazine  of  the  Air 

School  pageant  announcement 

Vigoro 

G  unning  Casteel  Drug  Compiuny 

1 

1 

9:16 

musical  transcription 

Frigidaire 

W  G  Walz  Company 

9:30 

station  break  spot  &  time 

Ford  Cars 

Patteson  Motor  Company 

9:31 

spot  ' 
record 

Certified  Canned  Goods 

Wilson  Packing  Company 

9:34 

8p0t 

record 

seat  covers 

Firestone  Service  Store 

9:38 

spot 

record 

Stewart  Warner  Refr 

Peterson  Lumber  Company  j 

9:42 

spot 

record 

chinaware 

Sheldon  Jewelry  Company 

9:45 

spot  &  station  break 

clothing 

Barnett  Loan  Company 

9:46 

spot 

record 

mattresses 

Guthrie  Mattress  Company 

9:50 

spot 

TPPDrd 

G  E  Refrigerator 

E  O  Cone  Company 

9:53 

L,  Vvvi  li 

spot 

record 

lunches 

Knox  Hotel  Coffee  Shop 

9:56 

spot 

record 

moth  killer 

Kill-Kwick  Company 

! 

10:00 

spot  &  time 

silverware 

Hixson  Jewelry  Company 

10:01 

spot  &  weather 

lubrication 

954  Tire  &  Service  Company  1 

10:02 

station  break  &  spot 
record 

shoes 

Guarantee  Shoe  Company 

10:06 

spot 

Westinghouse  Refrig 

Union  Furniture  Company 

10:10 

spot 

rppnrd 

Clothing 

W  T  Farley  Company 

10:14 

A  vwi 

spot  &  station  break 

paint 

Nu-Enamel  Company 

10:15 

spot 

record 

Flight  Cosmetics 

Sun  Drug  Company 

|  i 

10:18 

8pOt 

record 

radio  service 

Bob  Hinson 

j 

10:22 

spot 

record 

mattresses 

Sanitary  Mattress  Factory  j 

10:25 

spot 

record 

Gibson  Refrig 

Ideal  Furniture  Company 

10:29 

spot  &  time 

bread 

Sunlite  Bakery 

10:30 

spot  &  station  break 

water  heaters 

El  Paso  Electric  Company 

10:31 

spot 

record 

loans 

Barnett  Loan  Company  j  i 

10:34 

spot 

record 

jewelry 

Feder  Jewelry  Company 

10:3? 

spot 

record 

seat  covers 

Firestone  Service  Stores 

10:42 

spot  &  station  break 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

10:43 

spot 

record 

buttermilk 

Borden ’s  Dairy 

10:46 

spot 

record 

mattress  remake 

R  C  Dusang  Company 

10:50 

spot 

record 

shoes 

Guarantee  Shoe  Company 

10:54 

spot 

record 

lunch 

Barbecue  Inn 

10:57 

spot 

G  E  Refrigerator 

E  O  Cone  Company 

<—  '■ 
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10:58 

station  break 
spot 

motion  picture 

Plaza  Theatre 

11:00 

spot  &  time 
record 

vanilla  extract 

Gunning  Casteel 

record 

record 

record 

record 

record 

401 

Time  Character  of  Program 

Friday  April  17  continued 

Product 

Sponsor 

1 

mm 

■■■ 

station  break 

record 

record 

record 

record 

station  break 

record 

record 

record 

record 

record 

record 

record 

record 

record 

used  cars 

Patteson  Motor  Company 

spot 

record 

radio  service 

Bob  Hinson 

1.1:59 

spot 

loans 

Barnett  Loan  Company 

12:00 

station  break  &  time 

tires,  etc 

954  Tire  &  Service  Company 

spot 

record 

Frigidaire 

W  G  Walz  Company 

spot 

record 

canned  goods 

Wilson  Packing  Company 

spot 

record 

taxi  service 

Yellow  Cab  Company 

spot 

record 

bread 

Sunlite  Bakery  Company 

Spot 

record 

furniture  repair 

R  L  Daniels  Company 

2:15 

spot 

record 

ice  cream 

The  Spinning  Wheel 

2:  IS 

spot 

record 

shoes 

Palm  Shoe  Store 

O  .  ')■) 

—  «  — 

spot 

record 

seat  covers 

Firestone  Service  Store 

2:20 

spot 

record 

lunch 

Knickerbocker  Club 

2:30 

station  break  &  time 

water  heater 

El  Paso  Electric  Company 

.2:31 

records  &  sales  talks 

Electrolux  Refr 

American  Furniture  Company 
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Time  Character  of  Program 
Saturday  April  18, 1936 

Product 

pm 

8:00 

station  break  &  time 

car  washing 

comments  &  sales  talks 

used  cars 

8:12 

station  break 

8:17 

station  break 

cigars 

8:31 

transcription  drams 

newspaper 

station  break  &  time 

Radio  Nite  Club 

autos 

transcription 

beer 

9:01 

station  break  &  time 

Vigoro 

9:15 

Newspaper  of  the  Air 

dry  goods 

station  break 

transcribed  spot 

cigars 

9:16 

transcription 

Chevrolet 

9:31 

station  break  &  time 

cars 

9:31%  transcription 

Pabst  beer 

10:01 

station  break  &  time 

tires 

10:03 

spot 

record 

Frigidairc 

10:06 

spot 

record 

bowling  &  lunch 

10:09 

spot 

record 

brake  relining 

10:12 

spot 

record 

luggage 

10:16 

spot 

Philco  radio 

10:17 

station  break 
record 
record 
record 

10:23 

spot 

record 

record 

eye  glasses 

10:31 

spot 

record 

water  heater 

10:34 

spot 

record 

upholstering 

10:38 

spot 

record 

dog  food 

10:41 

spot 

record 

G  E  Refrigerator 

10:45 

station  break 
musical  transcription 

11:00 

station  break  time  &  spot 
station  sign  off 

prescriptions 

403  Time  Character  of  Program 

Product 

Sunday  April  19, 1936 

am 

8:58 

spot 

brake  testing 

9:00 

station  break  spot  &  time 

record 

record 

record 

fertilizer 

9:11 

station  break 

Religious  transcription 

9:17 

station  break  &  sign  off 

Sponsor 


26< 


954  Tire  Service  Company  i 
Watkins  Motor  Company 

Roi-Tan  Cigars 
American  Weekly 
£1  Paso  Electric  Company  i 
Lone  Star  Motor  Company  ! 
ABC  Brewing  Company  j 
Gunning  &  Casteel  Drug  Stores 
Popular  Dry  Goods  Company 

Roi-Tan  Cigars 
Chevrolet  Company 
Pattesou  Motor  Company 
Green  Tree  Tavern — Watters 
Cafe 

Apez  Market  Buffet 
954  Tire  &  Service  Company 
W  G  Walz  Company 

Knickerbocker  Club 

I 

I 

Firestone  Service  Station 
Barnett  Loan  Company 
Household  Appliance  Mart  I  ’ ; 


Feder  Jewelry  Company 

I 

EI  Paso  Electric  Company  j 
R  C  DuSang  Company 
Ideal  Dog  Food 
E  O  Cone  Company 


Gunning  Casteel  Drug  Compjur| 
Sponsor 


Five  Points  Garage 
Gunning  Casteel 


Watch  Tower  Society 
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04  Time  Character  of  Program  Product  Sponsor 

Monday  April  20, 1936 
an 


6:31  station  sign  on 

6  :32  spot  &  time 

record 

6:35  farm  Hashes 
6 :45  station  break 
record 
record 
record 
record 

6:55  station  break 

Business  Brevities 
6 :59  station  break,  time  &  spot 
7 : 00  transcription  comic  serial 
7 : 12  station  break 
7:13  transcription  music 

7  :28  station  break,  spot  &  time 

musical  transcription 
7 :41  spot 

comic  transcription 
transcription  (continued) 
7:50  spot 

transcription  (continued) 
7:54  interesting  facts 

transcription  (continued) 

7 :59  station  break  spot  &  time 
S :  00  Transcription 
S :  15  station  break 

musical  transcription 
S :  30  station  break,  spot  &  time 
transcription  musical 
8:43  station  break 

organ  transcription 
:59  station  break  spot  &  time 
-.00  Magazine  of  the  Air 
:09  Notre  Dame  univ  program 
:  14  spot 

:  14  station  break  &  spot 
record 
record 
record 
:28  spot 

:30  station  break  spot  &  time 
:31  spot 
record 
>:33  spot 
record 
>:37  spot 
record 
):40  spot 
record 
):44  spot 
record 
):47  spot 
record 
):51  spot 
record 
):55  spot 
record 


Hot  Point  Ranges  El  Paso  Electric  Company 

USD  A 


fertilizer 

clothing 

Gunning  Casteel  Drug  Company 
Hall’s  Clothing  Company 

used  cars 

Patteston  Motor  Company 

batteries 

Randall  Battery  Company 

beauty  service 

Monte  Beauty  Studio 

lubricants,  etc 

954  Tire  &  Service  Company 

Hot  Point  water  heater 

El  Paso  Electric  Company 

refrigerator 

Vigoro 

Consumers  Ice  Company 
Gunning  Casteel 

Frigidaire 

SPC  A 

W  G  Walz  Company 

Frigidaire 
used  cars 
shoes 

W  G  Walz  Company 

Patteson  Motor  Company 
Guarantee  Shoe  Company 

bicycles 

Firestone  Service  Stores 

Westinghouse  Refr 

Union  Furniture  Company 

mattresses 

Sanitary  Mattress  Factory 

jewelry 

Feder  Jewelry  Company 

clothing 

W  T  Farley  Company 

bread 

Sunlite  Bakery 

moth  preventive 

Kill-Kwick 
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9:5S 

spot 

silverware 

Sheldon  Jewelry  Company 

station  break,  spot  &  time 

batteries 

954  Tire  &  Service  Company 

10:00 

weather  forecast 

10:01 

spot 

record 

mattress  renovating 

R  C  DuSang  &  Son 

10:04 

spot 

record 

buttermilk 

Borden ’s  Dairy 

10:08 

spot 

record 

clothing 

Barnett  Loan  Company 

405 

Time  Character  of  Program 

Monday  April  20, 1936  con¬ 
tinued 

Product 

Sponsor 

am 

10:12 

Spot 

record 

lunch 

Knox  Hotel  Coffee  Shop 

10:16 

spot 

record 

radio  service 

Bob  Hinson 

10:19 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

10:23 

spot 

record 

canned  goods 

Wilson  Packing  Company 

10:27 

spot 

record 

mattresses 

Guthrie  Mattress  Company 

10:29 

spot  station  break  &  time 

water  heater 

El  Paso  Electric  Company 

10:31 

spot 

record 

paint 

Nu-Enamcl  Company 

10:34 

spot 

record 

Stewart  Warner  Refrig 

Peterson  Lumber  Company 

10:38 

spot 

record 

tires 

Firestone  Service  Station 

10:41 

spot 

record 

lunch 

Barbecue  Inn 

10:45 

spot 

record 

Gibson  Refrigerator 

Globe  Furniture  Company 

10:49 

spot 

record 

Flight  Cosmetics 

Rolston  Drug  Company 

10:52 

spot 

record 

shoes 

Guarantee  Shoe  Company 

10:55 

spot 

record 

clothing 

Barnett  Loan  Company 

10:59 

spot,  time  &  station  break 
record 

drugs 

Gunning  Casteel 

11:04 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

11:08 

spot 

record 

silverware 

Hixson  Jewelry  Company 

11:14 

record 

11:17 

spot 

record 

Stewart  Warner  Refrig 

Peterson  Lumber  Company 

11:22 

record 

11:26 

record 

11:29 

station  break  spot  time 
record 

used  cars 

Patteson  Motor  Company 

11:33 

spot 

record 

furniture  repair 

R  L  Daniels  Company 

11:36 

spot 

record 

bread 

Sunlite  Bakery 

11:40 

spot 

record 

taxi  service 

Yellow  Cab  Company 

Z72 
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Product 

Sponsor 

.1:43 

spot 

record 

taxi  service 

Yellow  Cab  Company 

.1:46 

spot 

record 

canned  goods 

Wilson  Packing  Company 

.1:50 

spot 

record 

loans 

Barnett  Loan  Company 

.1:54 

spot 

record 

spot 

record 

Frigidaire 

W  G  Walz  Company 

.1:56 

radio  service 

Bob  Hinson 

.1:59 

spot  station  break 

silverware 

Feder  Jewelry  Company 

fill 

.2:00 

spot  &  time 

auto  service 

954  Tire  &  Service  Company 

,2:01 

spot 

record 

home  repairing 

Rio  Grande  Lumber  Company 

2:03 

spot 

record 

shoes 

Palm  Shoe  Store 

\06 

>m 

Time  Character  of  Program 

Monday  April  20, 1936  Con¬ 
tinued 

Product 

Sponsor 

|2:06 

[2:10 

spot 

record 

record 

bicycles 

Firestone  Sendee  Store 

[2:12 

spot 

record 

silverware 

Sheldon  Jewelry  Company 

2:16 

spot 

record 

Westinghouse 

Union  Furniture  Company 

2:20 

spot 

record 

ice  cream 

The  Spinning  Wheel 

2:24 

spot 

lunch 

Knickerbocker  Club 

m 

spot 

record 

auto  service 

954  Tire  &  Service  Company 

2:29 

station  break  spot  time 

water  heater 

El  Paso  Electric  Company 

2:30 

2:45 

2:49 

sales  talk  &  records 
station  break 
record 
record 

Electrolux  Refrig 

American  Furniture  Company 

2:52 

2:54 

spot 

record 

loans4 

Barnett  Loan  Company 

spot 

record 

Philco  radio 

Household  Appliance  Mart 

2:55 

2:58 

spot 

record 

spot 

eye  glasses 

Feder  Jewelry  Company 

G  E  Refrigerator 

E  O  Cone  Company 

2:59 

station  break  spot  time 

floor  wax 

Gunning  Casteel 

1:00 

One  O  ’clock  Club  of  the  Air 

Gossip  &  comment  by 

Woman  Talker 

1:14 

station  break  &  spot 
record 

parking 

Munro  Garage 

1:18 

spot 

record 

Stewart  Warner  Refrig 

Peterson  Lumber  Company 

1:21 

spot 

record 

cleaning 

Texas  Cleaners  &  Dyers 

1:25 

spot 

record 

Gibson  Refrig 

Columbia  Furniture  Company 

1:29 

station  break  spot  time 

used  cars 

Patteson  Motor  Company 

:30  program  announcement 
record 


(  . 
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Time  Character  of  Program  Product 


1:38 
>  1:41 
1:44 


*■  2:34 


brake  lining 


lubrication 


spot 

record 

record 

record 

spot  station  break 

record 

record 

record 

record 

station  break  spot  &  time 

Record 

record 

record 

record 

record 

record 

record 

record 

record 

station  break  spot  time 

record 

Pop  concert 

record 

record 

record 

record 

record 

record 

record 

record 


Time  Character  of  Program  Product 

Monday  April  20,  1936  con¬ 
tinued 


Sponsor 

Firestone  Service  Stores 


Stewart  Warner  Refr  Peterson  Lumber  Company 


Hot  Point  Range 


954  Tire  &  Service  Company 


El  Paso  Electric  Company 


Sponsor 


station  break  spot  time 
record 

Masters  of  Music  (transcrip¬ 
tion) 
record 
record 
record 
record 

station  break 

transcription  drama  serial 

station  break  spot  time 

transcription  dramatic  serial 

station  break 

baseball  score 

record 

record 

record 

station  break 

spot  time 

record 

spot 

record 

8p0t 

spot 

record 


First  Aid  Kit 


used  cars 


Gunning  Casteel  Drug 
Company 


Patteson  Motor  Company 


Harry  Mitchell  Brewery 


tires  954  Tire  &  Service  Company 

Stewart  Warner  Refr  Peterson  Lumber  Company 


silverware 

upholstering 


Fcder  Jewelry  Company 
R  L  Daniels  &  Son 
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Time  Character  of  Program 

Product 

Sponsor 

4:13 

spot 

station  break 

G  E  Refrigerator 

E  O  Cone  Company 

spot 

record 

Flight  Cosmetics 

Oasis  Drug,  Upson  Drug 

4:17 

spot 

record 

clothing 

W  T  Farley  Clothing  Company 

4:21 

spot 

Tecord 

repair 

Rio  Grande  Lumber  Company 

4:23 

spot 

record 

china 

Sheldon  Jewelry  Company 

4:26 

spot 

record 

beer 

Waterfill  Gardens 

4:29 

spot  station  break 

bread 

Sunlite  Bakery 

4:30 

spot  time 

recipe  service 

Bordens  Dairy 

spot 

water  heaters 

El  Paso  Electric  Company 

4:31 

spot 

record 

auto  loan 

Barnett  Loan  Company 

4:33 

spot 

record 

Frigidaire 

W  G  Walz  Company 

4:35 

8pOt 

record 

chiropractic 

Zclma  Williams 

4:37 

spot 

record 

Philco  Radio 

Household  Appliance  Mart 

4:41 

spot 

record 

silverware 

Feder  Jewelry  Company 

4:45 

spot 

Gibson  Electric  Ref 

Imperial,  Ideal,  Globe  & 
Columia  Furniture 

4:47 

spot 

record 

tires 

Firestone  Service  Store 

4:51 

spot 

record 

shoes 

Palm  Shoe  Store 

4:55 

spot 

record 

paint 

Nu-Enamel  Company 

4:59 

station  break  spot  time 

Fitches  Shampoo 

Gunning  &  Casteel  Drug 

5:00 

spot 

record 

paint 

Peterson  Lumber  Company 

5:03 

spot 

record 

dinner 

Knox  Hotel  Coffee  Shop 

5:07 

! 

8pot 

record 

revival  service 

Church  of  Christ 

408  Time  Character  of  Program 

Monday  April  20,  1936  continued 

Product 

Sponsor 

p  m 

5:10 

spot 

record 

ice  cream 

Harris  Drug  Company 

5:14 

5:15 

spot  station  break 
broadcast  from  street 

G  E  Refrigerator 

E  O  Cone  Company 

5:29 

5:30 

spot  time 

comedy  serial  transcription 

used  cars 

Patteson  Motor  Company 

5:45 

5:51 

station  break  &  ball  scores 

station  break 

record 

beer 

Harry  Mitchell  Brewery 

6:00 

6:05 

station  break  spot  time 

Show  House  Review 

Resume  of  Programs 

lubrication 

954  Tire  &  Service  Company 

6:08 

station  break 

' 

Sports  Briefs 

shirts 

Bobs  Shop  for  Men 

Eastern  Silk  Mills 
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6:12 

Time  Character  of  Program 

station  break 

Product 

Sponsor 

,  6:17 

spot 

record 

station  break 

tires 

Goodrich  Silvertowns  Store 

.  6:25 

Word  man 
station  break 
record 

dairy  products 

Prices  Dairy 

6:29 

station  break  spot  time 

Electric  Appliance 

El  Paso  Electric  Company 

6:30 

Texan  Chorus 

Motor  cars 

Lone  Star  Motor  Company 

7:00 

station  break  spot  time 

drugs 

Gunning  Casteel 

►  7 :01 
7:14 

comic  serial  transcription 
station  break 

clothing 

Halls  Clothing  Company 

* 

spot 

lunch 

Knox  Hotel  Coffee  Shop 

7:15 

transcription  dramatic 

soap 

Palmolive  Peet  Company 

7:30 

station  break 

• 

7 :45 

transcription  music 
station  break 
transcription  dramatic 

bowling 

Alka  Seltzer 

Knickerbocker  Club 

8:00 

station  break  spot  time 

wash  cars 

954  Tire  &  Service  Company 

facts  &  sales  talks 

cars 

Watkins  Motor  Company 

8:15 

station  break  &  transcribed 

cigars 

Roi-Tan  Cigars 

K  * 

8:29 

8:33 

spot 

Labor  speech 
station  break 

Radio  Night  Club  trans- 
scription) 
record 

Organized  Labor  Union 

10:03 

10:06 

10:11 

10:15 

10:21 

10:27 


spot 

spot 

Spot 

spot 

spot 

station  break  spot  time 
news  broadcast 
station  break  spot 
spot 

musical  transcription 
station  break  spot  time 
musical  transcription 
station  break  spot  time 
record 
spot 
record 
spot 
record 
spot 
record 

spot  station  break 

record 

spot 

record 

spot 

record 


beer 

used  cars 
beer 

G  E  Refrigerator 
auto  service 
drugs 
dry  goods 
cigar 

filling  station 

used  cars 

beer 

tires 

Frigidaire 
luggage 
dog  food 

furniture  repairing 
Philco  radio 
eye  glasses 


Time  Character  of  Program  Product 

Monday  April  20,  1936  con¬ 
tinued 


10:31  spot  time  station  break 
record 
10:37  spot 
record 


electrical  appliances 
brake  lining 


ABC  Brewery 

ABC  Brewery 
E  O  Cone  Company 
Lone  Star  Motor  Company 
Gunning  &  Casteel 
Popular  Dry  Goods  Company 
Roi  Tan  Cigars 
Magnolia  Oil  Company 

Patteson  Motor  Company 
Pabst  Brewing  Company 
954  Tire  &  Service  Company 

W  G  Walz  Company 

Barnett  Loan  Company 

Ideal  Dog  Food 

R  C  DuSang  &  Son 

Household  Appliance  Mart 

Feder  Jewelry  Company 

Sponsor 


El  Paso  Electric  Company 
Firestone  Service  Station 


r  -9 

t-  : 
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Time  Character  of  Program 

Product 

Sponsor 

10:40 

spot 

record 

G  E  Refrigerator 

E  O  Cone  Company 

10:44 

10:46 

i  VVV i  li 

spot 

record 

station  break 
transcription  music 

bowling 

Knickerbocker  Club 

10:59 

11:00 

station  break  spot  time 

Sign  off 

drugs 

Gunning  Casteel  Drug  Company 

410 

Time  Character  of  Program 

Saturday  of  April  25,  1936 

Product 

Sponsor 

a  m 

10:29 

spot 

silverware 

Sheldon  Jewelry  Company 

10:30 

station  break 

water  heater 

El  Paso  Electric  Company 

10:33 

spot 

Flight  Cosmetics 

San  Pedro,  Knox  Hotel 
drug  stores 

10:36 

spot 

record 

spot 

record 

Westinghouse 

Union  Furniture  Company 

10:40 

radio  repair 

Bob  Hinson 

10:43 

spot 

record 

mattress  renovating 

R  C  DuSang  Company 

10:47 

spot 

record 

record 

Stewart  Warner  Ref 

Peterson  Lumber  Company 

10:53 

spot 

record 

record 

lunch 

Knox  Hotel  Coffee  Shop 

11:00 

11:15 

station  break  time  &  spot 
record  (granscription) 
record 
record 
record 

station  break 

Studio  Players 

drugs 

Gunning  Casteel  Drug  Company 

11:31 

station  break  time  &  spot 
record 

used  cars 

Patteson  Motor  Company 

U:34 

11:45 

spot 

record 

record 

record 

record 

station  break 

record 

record 

Grunow  Refrig 

Household  Appliance  Mart 

11:51 

spot 

record 

bicycle 

Firestone  Service  Store 

11:53 

spot 

record 

watches 

Feder  Jewelry  Company 

m 

spot 

record 

repairs 

Rio  Grande  Lumber  Company 

Ll  :57 

spot 

Gibson  Refrig 

Globe,  Oriental,  Imperial, 

Ideal,  Columbia  Furniture 

LI:  59 

spot  &  time 
record 

lubrication 

954  Tire  &  Service  Company 

Ipm 

.2:02 

spot 

ice  cream 

Spinning  Wheel 

2:06 

A  CV>U1  U 

spot 

corned  beef  hash 

Wilson  Packing  Company 

.2:09 

spot 

record 

taxi  service 

Yellow  Cab  Company 
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Time  Character  of  Program 

Product 

Sponsor 

12:13 

► 

spot 

record 

bread 

Sunlitc  Bakery 

12:16 

spot 

furniture  renovating 

R  L  Daniels 

* 

station  break 
record 

lubrication 

954  Tire  &  Service  Company 

12:20 

spot 

record 

loans 

Barnett  Loan  Company 

12:24 

spot 

record 

revival 

Church  of  Christ 

12:27 

spot 

lunch 

Knickerbocker  Club 

“12:28 

station  break  time  Si  spot 

Hot  Point  Range 

El  Paso  Electric  Company 

12:45 

transcription 
station  break 
record 

Electrolux  Ref: 

American  Furniture  Company  1 

1 

l 

12:47 

spot 

record 

shoes 

Palm  Shoe  Store 

12:50 

spot 

record 

radio  repair 

Bob  Hinson 

•■411 

V 

p  m 

Time  Character  of  Program 

Saturday  April  25  continued 

Product 

Sponsor 

l 

l 

12:23 

8pot 

record 

record 

loans 

Barnett  Loan  Company 

1:00 

station  break  time  &  spot 
Club  of  the  Air 

drugs 

Gunning  Casteel  Drug  Compai| 

1:15 

station  break  spot 
record 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

►  1:18 

spot 

record 

cleaning 

Texas  Cleaners  &  Dyers 

*  1:21 

spot 

record 

Frigidaire 

W  G  Walz  Company 

1:24 

spot 

record 

loans 

Barnett  Loan  Company 

12:27 

spot 

record 

General  Electric 

E  O  Cone  Company 

12:30 

spot 

jewlcry 

Feder  Jewelry  Company 

12:30V::  station  break  spot  time 

used  cars 

Patteson  Motor  Company 

.12:41 

spot 

record 

brake  repair 

Firestone  Service  Station 

12:34 

spot 

record 

cleaning 

Wilson  Millican  Company 

12:38 

spot 

record 

spot 

record 

ice  cream 

Harris  Drug  Company 

12:41 

Wostinghouse  Refr 

Union  Furniture  Company 

12:43 

spot 

station  break 

silverware 

Sheldon  Jewelry  Company 

1:44 

baseball  scores 

beer 

Harry  Mitchell  Brewery 

1:47 

Hawaiian  Music 

music  school 

Earl  Rogers  School 

2:00 

station  break 

Stewart  Warner  Refr 

Peterson  Lumber  Company 

2:01 

time  &  spot 

Record 

record 

record 

record 

record 

record 

record 

record 

record 

car  washing 

954  Tire  &  Sen-ice  Company 

w  to  to  to  to 
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Time  Character  of  Program 

2:30  station  break 

mystery  serial  transcription 
:45  record 
:50  record 
:54  record 
:58  record 

:01  station  break  spot  &  time 
musical  transcription 
3 : 05  spot 

musical  transcription 
3:11  spot 

musical  transcription 
3:29  spot  &  time 


Product 


drugs 
church 
church 
used  cars 


J 

Sponsor  I 

Comic  Weekly  ^ 

*  . 

< 

Gunning  Casteel  Drug  Company 
various  churches 

various  churches  * 

Patteson  Motor  Company  * 
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412  KTSM 

Wave  Lengths 

Volume  1.  No.  1 

KTSM,  through  this  first  edition  of  the  station’s  house 
organ,  THE  WAVE  LENGTH,  is  aired  for  the  public! 

There  are  15,000  radio  sets  in  El  Paso,  and,  as  the  Govern¬ 
ment  census  gives  a  conservative  estimate  of  4  1/3  persons 
to  a  set,  KTSM  reaches  approximately  65,000  persons  in 
El  Paso  alone.  During  the  World  Series  it  was  estimated 
that  100,000  people  were  listening  to  this  radio  station.  Tel¬ 
egrams  and  letters  reported  reception  in  Sierra  Blanca, 
Las  Cruces,  Hot  Springs,  Chihuahua  City,  and  other  com¬ 
munities. 


During  the  year  of  1934,  KTSM  equipment  maintained  a 
consistency  record  of  99.93%,  which  is  equivalent  to  a  pause 
or  interruption  of  only  2  1/2  seconds  in  an  hours  operation 
....  about  the  time  required  to  pick  up  a  pencil  dropped  on 
the  floor.  The  quartz  crystal  controlling  KTSM’s  fre¬ 
quency,  or  that  keeps  KTSM  at  the  correct  place  on  the 
dial,  vibrated  at  the  rate  of  1,310,000  times  per  second, 
fifteen  hours  per  day,  for  three  years.  Figure  it  out  for 
yourself. 

TEXAS  has  32  stations  in  20  communities ! 


FOR  THE  LOVE  OF  “MIKE”  DON’T! 

DO  NOT  pound  on  the  table  with  your  fists  unless  you  want 
to  create  static! 

DO  NOT  put  your  watch  on  the  table  alongside  the  micro¬ 
phone  ! 

DO  NOT  whisper  in  the  studio!  Be  careful  of  heavy 
breathing ! 

DO  NOT  crinkle  the  script  from  which  you  are  reading!  The 
crinkling  of  newspapers  is  a  device  used  by  many  stations 
to  stimulate  applause ! 
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DO  NOT  bo  alarmed  if  the  announcer  takes  you  gently  by 
the  arm  and  moves  you  forward  or  backward  an  inch  or 
two ! 

The  Red  and  Blue  Networks  of  the  NBC  System  each  cost 
approximately  $13,000  an  hour.  The  total  receipts  from  the 
sale  of  broadcasting  time  during  1933  were  approximately 
$57,000,000! 

— 0— 

413  Radio  Mike  says:  “El  Pasoans  look  to  KTSM  for 
their  radio  entertainment!” 


El  Paso  has  a  most  unique  geographical  situation  in  so  far 
as  radio  is  concerned — in  fact  there  is  only  one  other  spot 
in  the  United  States  with  a  similar  problem !  And  the  prob¬ 
lem  briefly  is :  OUTSIDE  RECEPTION !  In  fact,  there  is 
none  at  all  during  the  daylight  hours  and  only  unsatisfac¬ 
tory  reception  at  night.  The  closest  chain  station  is  over 
600  miles  away  and  consequently  National  Advertisers  do 
not  get  their  messages  across  to  the  El  Paso  audience.  Since 
El  Paso  is  the  fifth  market  in  Texas  it  is  important  that 
listeners  here  should  receive  these  messages.  KTSM  is  the 
answer  to  this  problem.  KTSM  is  able  to  offer  100%  cov¬ 
erage  in  the  El  Paso  Area !  KTSM  is  the  only  commercial 
radio  station  in  El  Paso!  KTSM  is  producing  profitable 
results  for  many  different  types  of  businesses!  Our  con¬ 
tract  renewal  ratio  is  71.3%  attesting  to  the  wholehearted 
acceptance  of  local  advertisers  who  KNOW  the  local  situa¬ 
tion! 


When  the  World  Broadcasting  System,  WBS,  was  intro¬ 
duced  to  El  Paso  by  KTSM,  the  management  had  no  idea 
that  this  new  entertainment  service  would  be  so  popular 
with  El  Paso  listeners.  KTSM  has  been  able  to  present  the 
best  of  programs  with  a  variety  of  leading  radio  organiza¬ 
tions.  Some  of  the  most  popular  features  on  KTSM  are 
the  transcriptions  furnished  by  MacGregor  &  Sollie,  Inc, 
San  Francisco.  Eb  and  Zeb-^-those  two  well-known  and 
well-liked  homespun  philosophers,  have  been  popular  come- 
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dians  on  KTSM  transcription  programs  for  several  years. 
Mary  Kitchen — that  interesting  woman’s  program,  has  pro¬ 
vided  unexcelled  receipes  for  the  ladies  of  El  Paso.  Other 
MacGregor  &  Sollie  transcriptions  now  being  presented  on 
KTSM  include  The  Thrill  Hunter,  Man  About  Town,  The 
Aristocrats,  Coleman  Cox,  The  Hawk,  Hits  in  Review, 
Moods  Musical,  and  Hi  Hilarities! 


The  Stork,  whose  trouble-making  proclivities  are  customa¬ 
rily  limited  to  domestic  life,  stopped  a  Warsaw  (Poland) 
broadcasting  station  from  broadcasting.  The  bird,  an  un¬ 
usually  large  one,  became  entangled  in  the  wires  of  a  power 
circuit,  leading  to  the  transmission  plant  and  was  killed  by 
the  35,000-watts  power! 


Radio  Mike  says:  “Ask  KTSM’s  satisfied  clients  about 
radio  advertising!” 

414  The  KTSM  Staff 

Karl  0.  Wyler 
Van  Des  Autels 
Hubert  Finley 
W.  L.  Kline 
Allen  Hamilton 
Joe  H.  Paget,  Jr. 

E.  L.  Gemoets 
Wade  Seddon 
E.  C-  Duty,  Jr 
Fern  Lamberson 
Dayton  Payne 
Reymond  Taylor 


The  Tri-State  Broadcasting  Company,  owner  of  Radio  Sta¬ 
tions  WDAH  and  KTSM  was  organized  in  1929.  KTSM 
went  on  the  air  August  22, 1929 ! 


282  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 


KTSM’s  Present  Advertisers 


Acme  Laundry  &  Cleaners 

Alamo  Lumber  Company 

American  Loan  Company 

Ashley’s 

Aspirin-plus 

Barnett’s 

Borden  Produce  Company 
Casner  Motor  Company 
Crazy  Crystals  Company 
R.  L.  Daniels  Furniture  Co. 
Del  Norte  Hotel 
R.  C.  DuSang  &  Son 
El  Paso  Battery  Factory 
El  Paso  Beer  Depot 
El  Paso  Electric  Company 
El  Paso  Seed  Company 
Federal  Housing  Adminis¬ 
tration 

Feder’s,  Jewelers 
Gateway  Coffee  Shop 
Gateway  Hotel 
Goff  Motor  Company 
Golden  Eagle  Bus  Lines 
Gunning-Casteel  Drug 
Stores 

Hardy  Oil  Company 
Heid  Brothers 
Hi- Way  Auto  Service 
Hollywood  Night  Club 


Home  Oil  Company 
Hugo’s  Beer  Depot 
Knickerbocker  Club 
Lait  Shoe  Store 
Mills  Confectionery 
Old  Town  Pump 
Oliver  Commission  Company 
Oregon  Fruit  Stand 
Pluto  Water 

Popular  Dry  Goods  Com¬ 
pany 

Price ’s  Dairy 
Randel  Battery  Company 
Schuhmann  Photo  Shop 
Sears-Roebuck  &  Company 
Segall  Optical  Company 
Stop  and  Shop  Beer  Depot 
Sunlite  Baking  Company 
Tri  State  Motor  Company 
Tower  Sandwich  Shop 
The  Van  Dyke 
Waterfill  Gardens 
Watchtower  Service 
Dr.  Zelma  Williams 
Wilson  &  Company 
Wilson-Millican 
Yandell  Inn 
Yellow  Cab  Company 


— 0— 

We  hope  you  liked  KTSM’s  WAVE  LENGTHS!  Other 
issues  will  follow! 
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415  Docket  No.  3858  Intvr  Exhibit  1A  Hearing  before  Federal  Com¬ 
munications  Commission  5/26/36  Ward  &  Paul,  Official  Reporters 

POPULATION  GROWTH  AND  CHARACTERISTICS 
FOR  EL  PASO  COUNTY 


1910-1930 


Population  Factor 
Total  Population 

1930 

131,597 

1920 

101,877 

1910 

52,599 

Native  Born  White 
Number 

Percent 

48,475 

36.8% 

57,540 

56.5% 

32,388 

61.6% 

Foreign  Born  White 
Number 

Percent 

3,356 

2.6% 

3,680 

3.6% 

2  227 
4.3% 

Negro  Race 

Number 

Percent 

1,970 

1.5% 

1,548 

1.5% 

1,562 

3.0% 

Mexicans 

Number 

Percent 

77.389 

58.8% 

38,625 

37.9% 

16,114 

30.6% 

Other  Races 

Percent 

.3% 

.5% 

.5% 

416  Sources:  1910 

1920 
1930 

Data — Fourteenth  Census  of  Population- 
Data — 

Data — Fifteenth  Census  of  Population- 
Part  2,  Page  979 

— Vol.  3 

-Vol.  3— 

417  Docket  No.  3858  Intvr  Exhibit  1R  Hearing  before  Federal  Com 

munications  Commission  5/26/36  Ward  &  Paul,  Official  Reporters 

POPULATION  GROWTH  AND  CHARACTERISTICS 

FOR  EL  PASO  CITY 

1910-1930 

Population  Factor 
Total  Population 

1930 

102,421 

1920 

77,560 

1910 

39,279 

Native  Born  White 
Number 

Percent 

39,121 

38.2% 

42,451 

54.7% 

23,338 

59.4% 

Foreign  Born  White 
Number 

Percent 

2,844 

2.8% 

2,764 

3.6% 

1,951 

6.8% 

Negro  Race 

Number 

Percent 

1,855 

1-8% 

1,330 

1.7% 

1,452 

3.7% 

Mexicans 

Number 

Percent 

58,291 

56.9% 

30,589 

39.4% 

12,297 

29.5% 

Other  Races 

Percent 

.3% 

.6% 

.6% 
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418  Source:  1910  Data — Fourteenth  Census  of  Population — Vol.  3 

1920  Data — Statistics  by  States — Page  1015 
1930  Data — Fifteenth  Census  of  Population — Vol.  3 — 
Part  2,  Page  1008. 
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EL  PASO  BUYING  POWER  AS  MEASURED  BY  COMMONLY 
ACCEPTED  MEASURES  THEREOF 


Factor 

El  Paso 

U.  S.  Average 

Income  Tax  Returns  per 

1000  population 

35.0%  city  <!> 
8.9%  county(=> 

31.7% 

Per  cent  homes  owned 

29.0%  city 

47.0% 

Average  annual  factory  wage 

$754(3) 

$883 

Per  cent  families  owning  radios 

19.1%(<> 

40.3% 

420  Sources:  < 1  >  Bureau  of  Internal  Revenue,  U.  S.  Treasury  Dept. 

(3)  Census  of  Population:  1930. 

<;t>  1933  Census  of  Manufactures.  Computation  made  by 
dividing  total  wages  paid  by  total  number  of  persons 
employed. 

<«>  1930  Census. 
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TREND  OF  MANUFACTURING 
ACTIVITY  IN  EL  PASO 


1927-1933 

Cost  of 

Number  of 

Wage 

Materials 

Value  of 

Year 

Establishments 

Earners 

Wages 

Fuel,  Etc. 

Products 

1925a) 

127 

4,144 

4,636,957 

11,591,968 

20,399,423 

1927<i  > 

117 

4,o54 

4,749,531 

11,446,968 

20,847,661 

1929(3) 

147 

5,160 

5,453,576 

13,838,074 

24,605,307 

1931(3) 

122 

3,368 

3,416,915 

6,897,565 

13,169,007 

19330 

108 

2,981 

2,137,084 

4,879,786 

9,212,440 

422  Sources:  o>  Census  of  Manufactures  1927,  Page  1440. 

<2>  Preliminary  Reports:  Census  of  Manufactures  1933. 


r  r 
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PER  CAPITA  RETAIL  SALES  FOR  EL  PASO  AND  CITIES 
OF  COMPARABLE  SIZE 


1929-1933 


1930 

Sales  per 

Sales  per 

Percent  Decline 

City  or  Unit 

Population 

Capita  1933 

Capita  1929 

1929-1933 

Garv,  Indiana 

100,400 

$179 

$482 

—63.1% 

EL  PASO,  TEXAS 

102,421 

208 

549 

—62.0% 

Allentown,  Pa. 

92,500 

257 

645 

—60.0% 

Saginaw,  Mich. 

80,700 

236 

586 

—59.9% 

Canton,  Ohio 

104,900 

268 

640 

—57.8% 

Johnstown,  Pa. 

66,900 

272 

639 

—57.4% 

Tacoma,  Wash. 

106, S00 

271 

582 

—53.6% 

Little  Rock,  Ark. 

81,600 

277 

573 

—51.7% 

St.  Joseph,  Mich. 

SO, 900 

271 

558 

—51.4% 

Knoxville,  Tenn. 

105,800 

259 

519 

—50.0% 

Trenton,  N.  J. 

123,300 

306 

609 

— 19.6% 

Wichita,  Kan. 

111,100 

372 

718 

— 49.1% 

Wilmington,  Del. 

106,500 

351 

653 

—45.9% 

Savannah,  Ga. 

85,000 

234 

395 

—40.9% 

Mobile,  Ala. 

68.200 

291 

487 

—40.0% 

Berkeley,  Cal. 

82,100 

256 

400 

—36.0% 

Galveston,  Tex. 

52,900 

295 

510 

—31.2% 

424  Sources:  Census  of  American  Business  1933. 
Statistical  Abstract  1934. 

Census  of  Population  1930,  pp.  760-761. 


425  Docket  No.  3858  Tntvr.  Exhibit  5  Hearing  before  Federal  Com¬ 
munications  Commission  5/26/36  Ward  &  Paul,  Official  Reporters 


RETAIL  SALES  IN 

1933 

EL  PASO 

Net  Retail  Sales 

Type  of  Outlet 

Number 

(Thousands 

of  Stores 

of  Dollars) 

El  Paso 

1,283 

21,546 

Food  Group 

516 

5,157 

Candy,  confectionery  stores 

36 

138 

Dairy  products  stores,  milk  dealers 

2 

X 

Delicatessen  stores 

1 

X 

Fruit  stores  &  vegetable  markets 

36 

105 

Grocery  stores  (without  meats) 

247 

959 

Combination  stores  (groe.-meats) 

146 

3,567 

Meat  markets  (including  sea-foods) 

20 

200 

Bakeries — caterers 

24 

93 

Bottled  beer  &  liquor  stores 

2 

X 

Other  food  stores 

. . 

Farmers’  supplies — country  general 

20 

266 

Country  general  stores 

3 

41 

Farmers’  supply  stores 

17 

225 

General  merchandise  group 

15 

4,829 

Department  stores 

4 

3,917 

General  merchandise — dry  goods 

8 

149 

Variety  stores 

3 

763 

r  r- 

286  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 


Apparel  group 

50 

1,332 

Men ’s  and  boys  ’  stores 

8 

225 

Family  clothing  stores 

7 

115 

Women’s  ready-to-wear  stores 

5 

295 

Furriers — fur  shops 

— 

— 

Millinery  stores 

2 

X 

Custom  tailors 

4 

52 

Accessories  &  other  apparel 

o 

X 

Shoe  stores 

oo 

MM 

570 

Automotive  group 

250 

4,653 

Motor  vehicle  dealers  (new-used) 

21 

530 

Accessories,  tire,  battery  dealers 

20 

590 

Filling  stations 

109 

1,044 

Motorcycle-bicycle  dealers 

4 

14 

Garages  and  repair  shops 

96 

475 

Other  automotive 

— 

— 

426  RETAIL  SALES  IN  EL  PASO  (Continued) 


• 

Number 

Net  Retail  Sales 
(Thousands 

Type  of  Outlet 

of  Stores 

of  Dollars) 

Furniture  and  household  group 

31 

956 

Furniture  stores 

17 

717 

Floor  coverings — drapery  stores 

o 

M 

X 

Household  appliance  stores 

5 

158 

Other  home-furnishings  stores 

3 

17 

Radio  stores 

4 

63 

Lumber,  building,  hardware  group 

31 

771 

Lumber  and  building  material  dealers 

9 

481 

Electrical  shops  (without  radios) 

1 

X 

Heating  and  plumbing  shops 

10 

63 

Paint  and  glass  stores 

2 

X 

Hardware  stores 

7 

57 

Hardware — farm  implement  stores 

2 

X 

Restaurant  and  eating  group 

142 

849 

Restaurants  and  lunch  rooms 

105 

660 

Lunch  counters  and  refreshment  stands 

28 

164 

Drinking  places 

9 

25 

Other  retail  stores 

156 

2,284 

Cigar  stores  &  cigar  stands 

12 

138 

Coal  and  wood  yards — ice  dealers 

21 

423 

Drug  stores 

52 

1,069 

Florists 

8 

47 

Jewelry  stores 

13 

163 

News  dealers 

3 

13 

Office  supply — equipment  dealers 

14 

233 

Other  classifications 

32 

204 

Second-hand  stores 

72 

269 

427  Sources:  Census  of  American  Business. 

Retail  Distribution:  1933.  Volume  III:  County  and  City 
Summaries,  Table  12,  p.  83.  Bureau  of  Census. 


* 


> 
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BUSINESS  OF  SERVICES,  AMUSEMENTS,  AND  HOTELS 


1933 

Number  of 

Receipts 
(Thousands  of 

Service  Establishments 

Establishments 

Dollars) 

Total  Establishments 

361 

1,321 

Personal  Service 

Barber  shops 

81 

125 

Beauty  parlors 

28 

96 

Cleaning,  dyeing,  etc. 

51 

124 

Funeral  directors  and  cmbalmers 

9 

147 

Photographic  studies 

13 

28 

Shoe  repair  shops 

53 

69 

Other  personal  services 

8 

8 

Business  service 


Adjustment,  credit  bureaus  and  collection 


agencies 

6 

52 

Cartage  and  trucking  establishments 

14 

131 

Storage  warehouses 

3 

82 

Other  business  services 

14 

202 

Mechanical  repair  service 

Plumbing  and  heating  repair  shops 

8 

68 

Automobile  top  and  body 

5 

30 

Upholstery  and  furniture 

5 

21 

Welding  shops 

6 

15 

Others 

36 

55 

Miscellaneous  service 

Tourist  camps 

11 

52 

Other  miscellaneous  services 

10 

16 

Amusements 

Theatres,  motion  pictures 

11 

394 

Others 

3 

2 

Hotels 

69 

718 

Total  services 

2,234 

429  Sources:  Census  of  American  Business:  1933. 

Services,  Amusements  and  Hotels. 

Vol.  I.  U.  S.  Summary  by  Kinds  of  Business  and  by 
States,  Table  2 — State  of  Texas — Page  164. 


288  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 


430  Docket  No.  3S5S  Intvr.  Exhibit  7  Hearing  before  Federal  Com¬ 
munications  Commission  5/26/36  Ward  &  Paul,  Official  Reporters 


AVERAGE  PERCENTAGE  OF  RETAIL  SALES  EXPENDED  ON  ADVER¬ 
TISING  IN  VARIOUS  FIELDS  OF  BUSINESS  FOR 
UNITED  STATES 


Type  of  Outlet 

%  sales  spent  on 
all  advertising 

Food  Group 

Combination  stores  (meats  and  groceries) 

0.8% 

(1) 

Grocery  stores  (without  meat) 

0.5% 

(1) 

Meat  markets 

0.9% 

(2) 

Other  food  stores 

1.0% 

(3) 

General  Merchandise  Group 

Department  stores 

3.99% 

(4) 

General  merchandise 

2.00% 

(5) 

Variety  stores 

0.26% 

(6) 

Apparel  Group 

Shoe  stores 

2.9  % 

(7) 

Men's  clothing  stores 

3.83% 

(8) 

Specialty  stores  (women’s  ready-to-wear) 

3.55% 

(9) 

All  others 

4.00% 

(10) 

Automotive  Group 

Motor  vehicle  dealers 

1.0% 

(11) 

Filling  stations 

1.1% 

(12) 

Accessory  and  tire  dealers 

1.1% 

(13) 

Garages — repair  shops 

1.1% 

(14) 

Furniture  and  Household  Group 

Furniture  stores 

7.0% 

(15) 

Lumber  and  Building  Material 

Lumber  and  building  material 

0.4% 

(16) 

Hardware  stores 

.98% 

(17) 

Other  stores 

0.8% 

(18) 

Restaurants  and  Eating  Places 

All  restaurants 

1.1% 

(19) 

Miscellaneous 

Drug  stores 

0.9% 

(20) 

Coal  and  wood  yards 

.55% 

(21) 

Jewelry  stores 

3.9% 

(22) 

Office  supply  and  equipment 

1.4% 

(23) 

Farmers’  supply  stores 

1.0% 

(24) 

All  other  stores 

1.5% 

(25) 
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431  AVERAGE  PERCENTAGE  OF  RETAIL  SALES  EXPENDED  ON 
ADVERTISING  IN  VARIOUS  FIELDS  OF  BUSINESS  FOR 
UNITED  STATES 


Type  of  Outlet 


(Continued) 


%  sales  spent  on 
all  advertising 


Selected  Services  (a) 

5.0%  (25) 

5.0%  (26) 


Beauty  parlors 
Cleaners  and  dyers 


432  Sources: 


(1)  “The  Progressive  Grocer.” 

(2)  “Meat  Merchandising.” 

(3)  Estimated  maximum  expenditures:  H.  S.  Hettinger. 

(4)  Analysis  of  Publicity  Expenses,  1934.  National  Retail  Dry  Goods  As¬ 

sociation.  (Stores  between  $l,000,000-$2,000,000  used  as  base  since 
El  Paso  stores  tend  to  fall  into  this  category.  See  Table  VII.) 

(5)  National  Cash  Register  Co. — “Better  Retailing.” 

(6)  Bureau  of  Business  Research,  Harvard  University. 

(7)  National  Show’  Retailers  Association. 

(8)  “National  Clothier.” 

(9)  Bureau  of  Business  Research,  Harvard  University.  (Stores  with  $300,- 

000-$500,000  volume.) 

(10)  Estimated:  H.  S.  Hettinger. 

(11)  National  Automobile  Chamber  of  Commerce. 

(12)  Distributive  Costs  data:  Marketing  Dept.  U.  of  Penna. 

(13)  Bureau  of  Business  Research,  Harvard  University. 

(14)  Bureau  of  Business  Research,  Harvard  University. 

(15)  National  Retail  Furniture  Association. 

(16)  “Building  Supply  New’s  and  Home  Appliances. ” 

(17)  National  Retail  Hardware  Association. 

(18)  Estimate:  H.  S.  Hettinger. 

(19)  National  Cash  Register  Co.  Studies. 

(20)  National  Cash  Register  Co.  Studies. 

(21)  National  Cash  Register  Co.  Studies. 

(22)  U.  S.  Department  of  Commerce. 

(23)  National  Cash  Register  Co. 

(24)  Estimate:  H.  S.  Hettinger. 

(25)  Estimate:  H.  S.  Hettinger. 

26)  “American  Hairdresser.” 

(27)  National  Association  of  Dyers  and  Cleaners. 


(a)  These  are  the  principal  services  which  engage  in  any  significant  amount 
of  advertising.  The  advertising  of  the  remainder  of  these  institu¬ 
tions  w'ould  be  negligible  as  far  as  this  problem  is  concerned. 
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ESTIMATED  POTENTIAL  ADVERTISING  AVAILABLE  IN  EL  PASO 


Group  &  Type  of  Store 

Food  Group 


1933 

Adver- 

1933  sales  volume  tising  Potential 

(Thousands  of  $)  Ratio  Advertising 


Combination  stores  (meat-groceries)  3,567 
Grocery  (without  meats) 

Meat  markets 
All  other  food  stores 


,567 

-8% 

$28,566 

959 

-8% 

7,672 

200 

-9% 

1,800 

431 

1-0% 

4,310 

,157 

$42,348 

Total  Food 
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General  Merchandise  Group 

Department  Stores 

3,917 

3.99% 

$156,288 

General  Merchandise  Stores 

149 

2.00% 

2,980 

Variety  Stores 

763 

-26% 

1,984 

Total  General  Merchandise 

4,829 

$161,252 

Apparel  Group 

Shoe  stores 

570 

2.9% 

$16,530 

Men’s  and  boys’  clothing  stores 

225 

3.83% 

8,536 

Women’s  ready-to-wear 

295 

3.55% 

10,473 

Family  clothing  stores 

115 

4.00% 

4,600 

All  others 

127 

4.00% 

5,080 

Total  Apparel 

1,332 

$45,219 

Automotive  Group 

Motor  Vehicles 

2,530 

1.0% 

$25,300 

Filling  stations 

1,044 

1.0% 

11,484 

Accessories,  battery  dealers 

590 

1.1% 

6,490 

Garages,  repair  shops 

475 

1.1% 

5,225 

Other 

14 

1.1% 

154 

Total  Automotive 

4,653 

$48,653 

434  ESTIMATED  POTENTIAL  ADVERTISING  AVAILABLE  IN 

EL  PASO 
1933 

(Continued) 

Adver- 


1933  sales  volume 

tising 

Potential 

Group  &  Type  of  Store 

(Thousands  of  $) 

Ratio 

Advertising 

Furniture  &  Household  Group 

Furniture  stores 

717 

7.0% 

$50,190 

Household  appliances  stores 

158 

6.4% 

10,112 

Radio  stores 

63 

7.6% 

4,848 

Other  home  furnishings 

18 

7.0% 

1,260 

Total  Furniture 

956 

$66,410 

Fanners’  Supply — County  general 

stores 

226 

1.0% 

$2,260 

Lumber  and  Building  Material  Group 

Lumber,  bldg.  mat.  stores 

481 

.4% 

$2,357 

Hardware 

57 

.98% 

559 

Other  lumber  stores 

233 

.8% 

1,864 

Total  Lumber 

771 

$4,780 

Restaurant  &  Eating  Group 

All  Restaurants 

2,265 

1.1% 

$24,915 

Miscellaneous  Group 

Drug  stores 

1,069 

.9% 

$9,621 

Coal  and  wood  yards 

423 

.55% 

2,327 

Office  supply  &  equipment 

233 

1.4% 

3,262 

Jewelry  stores 

163 

3.9% 

5,367 

All  other  stores 

396 

1.5% 

5,940 

Total  Miscellaneous 

2,284 

$26,517 
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435  SUMMARY  ESTIMATED  POTENTIAL  ADVERTISING  IN 

EL  PASO 


Sales  1933 

Potential 

Group 

(Thousands  of  $) 

Advertising 

Food 

5,157 

$42,348 

General  Merchandise 

4,829 

161,252 

Farmers’  Supply 

226 

2,260 

Apparel 

1,332 

45,219 

Automotive 

4,653 

48,653 

Furniture  and  household 

956 

66,410 

Restaurants 

2,265 

24,915 

Lumber  and  hardware 

771 

4,780 

Miscellaneous 

2,284 

26,517 

Total  retail  establishments 

21,546 

$422,354 

Total  service  industries 

2,234 

$44,680  <D 

Total  Potential  advertising 

revenue 

$467,034  (1933) 

Estimated  potential  revenue  1935<s>  $597,803 

<i>  Estimated  on  basis  of  2.0%  for  all  service  industries. 

(2)  Estimated  on  basis  of  improvements  in  retail  trade  in  El  Paso  equal  to 
national  average,  which  was  28.0%.  (Domestic  Commerce,  Bureau  of 
Foreign  &  Domestic  Commerce.  Feb.  29,  1936.) 

436  KTSM  Programs  from  Monday, 

March  16, 1936  through 
Sunday,  March  29,  1936. 
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437  KTSM  Programs  For: 

Monday,  March  16,  1936. 

6:30  AM  El  Paso  Elec.  Co.  time  signal. 

6:30  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6:55  Business  Brevities — talk. 

7 :00  Gunning-Casteel  time  signal. 

7 :00  Hall’s  Clothing  Co.,  Cecil  and  Sally,  E.  T. 

7 :15  New  Tunes  for  Old — WORLD,  E.  T. 

7 :30  Patteson  Motor  Co.  time  signal. 

7 :30  Randel  Battery — Musical  Clock,  NBC  THE¬ 
SAURUS. 

Troy  Laundry — Music,  E.  T. 

8 :00  A1  Hardy — time  signal. 

8:00  Melody  Palette — WORLD  E.  T.  music. 

8:15  Gold  Coast  Express — Sons  of  Pioneers,  E.  T. 
music. 
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8:30 

8:30 

8:45 

9:00 
9:00 
9:15 
9:30 
9:30 
10:00 
10:01 
10:02 
10:30 
10:30 
11:00 
11 :00 
11:15 
11 :30 
11:30 
11 :45 
12:00  N 
12:00 
12:30 
12:30 
12  -.45 
1:00  PM 
1:00 
1:15 
1:30 
1:30 
1:45 
2:00 
2:00 
2:15 
2:30 
2:30 
3:00 
3:00 
3:15 
3:30 
3:30 
4:00 


El  Paso  Electric  Co.  time  signal. 

Playing  Song  Market — WORLD  E.  T.  music. 
Consumers’  Ice  Co. — Organ  Reveries,  NBC 
THESAURUS. 

Gunning-Casteel  time  signal. 

Magazine  of  the  Air — talk. 

W.  G.  Walz  Co. — WORLD  E.  T.  music. 

Patteson  Motor  Co.  time  signal. 

Around  the  Town — rec.  music. 

A1  Hardy  Time  signal. 

U.  S.  Weather  Report. 

Around  the  Town — rec.  music. 

El  Paso  Elec.  Co.  time  signal. 

Around  the  Town — rec.  music. 

Gunning-Casteel — time  signal. 

Lenten  Program — religious  speaker. 

Unbroken  Melody — rec.  music,  concert. 

Patteson  Motor  Co.  time  signal. 

Unbroken  Melody — rec.  music,  symphonic. 
Noonday  Shoppers’  Guide — rec.  music. 

A1  Hardy  time  signal. 

Noonday  Shoppers  ’  Guide — rec.  music. 

A1  Hardy  time  signal. 

American  Furniture  Co. — music,  E.  T. 

Noonday  Shoppers’  Guide — rec.  music. 
Gunning-Casteel  time  signal. 

One  O’clock  Radio  Club — studio  pro. 

Noonday  Shoppers’  Guide — rec.  music. 

Patteson  Motor  Co.  time  signal. 

Noonday  Shoppers’  Guide — rec.  music. 

Words  and  Music — McGregor  &  S.  E.  T.  music. 
A1  Hardy  time  signal. 

Cub  Reporters — E.  T.  drama. 

Echoes  of  Stage  &  Screen — WORLD  E.  T.  music. 
El  Paso  Elec.  Co.  time  signal. 

Mail  Bag — rec.  music. 

Gunning-Casteel  time  signal. 

Your  Home — WORLD  E.  T.  music. 

American  Family  Robinson — E.  T.  drama. 
Patteson  Motor  Co.  time  signal. 

Pop  Concert — WORLD  E.  T.  music. 

A1  Hardy  time  signal. 
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438  4:00  PM  Around  the  Town — rec.  music. 

4 :30  El  Paso  Elec.  Co.  time  signal. 

4 :30  Around  the  Town — rec.  music. 

5 :00  Gunning-Casteel  time  signal. 

5 :00  Around  the  Town — rec.  music. 

5 :30  Patteson  Motor  Co.  time  signal. 

5 :30  Eb  and  Zeb — E.  T.  drama. 

5:45  Souvenirs  of  Song — WORLD  E.  T.  music. 

6 :00  A1  Hardy  time  signal. 

6:00  •  Showhouse  News — talk. 

6:05  Resume  of  evening’s  programs. 

6 :10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6:15  Dinner  concert — E.  T.  music. 

6:25  Palm’s  Shoe  Store — E.  T.  drama. 

6 :30  El  Paso  Elec.  Co.  time  signal. 

6 :30  Dinner  Hour— NBC  THESAURUS  E.  T.  music. 

7 :00  Gunning-Casteel  time  signal. 

7 :00  Hall’s  Clothing  Co.,  Cecil  and  Sally,  E.  T.  dr. 
7:15  Palmolive — Goose  Creek  Parson,  E.  T.  mus.,  & 

talk. 

7 :30  Patteson  Motor  Co.  time  signal. 

7 :30  Standard  Oil  Co. — Honor  the  Law,  E.  T. 

7 :45  Alka-Seltzer — Those  O  ’Malleys,  E.  T.  sketch. 

8  -.00  A1  Hardy  Oil  Co. — time  signal. 

8:00  Watkins  Motor  Co. — Surprise  Party,  talk. 

8:15  KTSM  Commercial  Dept. — Sketches  in  Melody, 
E.  T.  mus. 

8 :30  El  Paso  Elec.  Co.  time  signal. 

8:30  Blue  Bonnet — Radio  Night  Club,  NBC  THE¬ 
SAURUS, 

A.B.C.  Beer — E.  T.  music. 

9:00  Gunning-Casteel  time  signal. 

9 :00  Popular  Dry  Goods  Co. — Newspaper  of  Air,  talk. 

9 :15  Concert  Hall— NBC  THESAURUS,  E.  T.  music. 

9:30  Patteson  Motor  Co.  time  signal. 

9:30  Musical  Auction — WORLD  E.  T.  music. 

9:45  Around  the  Town — rec.  music. 

10 :00  A1  Hardy  time  signal. 

10 :00  Around  the  Town — rec.  music. 

10:30  El  Paso  Elec.  Co.  time  signal. 

10 :30  Peacock  Court — McG.  &  Sollie  E.  T.  music. 
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10:45  Slumber  Hour— NBC  THESAURUS  E.  T. 

music. 

11 :00  Gunning-Casteel  time  signal. 

11:00  SINE  OFF! 

Tuesday,  March  17,  1936 — All  time  signals  same  on  follow¬ 
ing  days. 

6 :30  AM  Farm  Flashes — talk. 

6:40  Tonic  Tunes — WORLD  E.  T.  music. 

6:55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Standard  Oil  Co. — Honor  the  Law,  E.  T. 

7 :30  E.  M.  Gleim,  El  Paso  Seed  Co. — Musical  Clock, 
NBC  THESAURUS. 

8:00  Popular  Dry  Goods  Co. — Mrs.  Quesenberry — 

studio  talk. 

8:15  Gold  Coast  Express — Sons  of  Pioneers,  E.  T. 
Music. 

8:30  Paths  of  Memory — WORLD  E.  T.  music. 

8:45  Concert  Gems — recorded. 

8:55  Dr.  Williams — studio  talk. 

9:00  Magazine  of  Air — talk. 

9:15  W.  G.  Walz  Co.— WORLD  E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Report. 

439  10 :00  AM  Around  the  Town — rec.  music. 

11:00  Lenten  program — religious  speaker. 

11:15  WORLD  Revue — E.  T.  music. 

11:45  Noon  Shoppers’  Guide — rec.  music. 

1:00  PM  Radio  One  O’Clock  Club— talk. 

1:15  Noon  Shoppers’  Guide — rec.  music. 

1:45  Words  and  Music — McG.  &  S.  E.  T.  music. 

2 :00  Cub  Reporters — E.  T.  drama. 

2:15  Let’s  Dance — E.  T.  McG.  &  S.  music. 

2 :30  Mail  Bag — rec.  music. 

3:00  Masters  of  Music — WORLD  E.  T.  music. 

3:15  On  the  Mall— NBC  THESAURUS,  E.  T.  mus. 
3:30  Pop  Concert — WORLD  E.  T.  music. 

4:00  Around  the  Town — rec.  music. 

5:30  Man  In  the  Street — remote,  talk. 

6 :00  Showhouse  News — talk. 


<?  «? 
CL  ^  J 
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6:05  Resume  of  evening’s  programs. 

6 :10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6 :15  Yeast — E.  T.  drama. 

6:20  Palm’s  Shoe  Store — E.  T.  talk. 

6:25  Concert  record. 

6 :30  Mr.  Fax — studio  talk. 

6:45  Home  Oil  Co. — Dixie  Memories,  E.  T.  music. 

7 :00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 

drama. 

7 :15  Randel  Battery  Co. — Easy  Chair,  E.  T.  music. 

7 :30  Standard  Oil  Co. — Honor  the  Law,  E.  T.  drama. 

7 :45  Vogue  Shop — Dance  Hour,  NBC  THESAURUS, 

E.  T.  music. 

8:00  Watkins  Motor  Co. — Surprise  Party,  talk. 

8:15  KTSM  Commercial  Dept.  Sketches  in  Melody,  j 

E.  T.  mus. 

8:30  Blue  Bonnet — A.B.C.  Beer — Radio  Nite  Club, 

E.  T.  music. 

9 :00  Popular  Dry  Goods  Co. — Newspaper  of  Air,  talk. 

9:15  Chevrolet  Motor  Co. — Musical  Moments,  E.  T. 
music. 

9 :30  Peacock  Court — McG.  &  S.  E.  T.  music. 

9:45  Around  the  Town — rec.  music. 

10 :30  Black  Magic — E.  T.  drama. 

10 :45  Slumber  Hour— NBC  THESAURUS,  E.  T. 
music. 

11 :00  SINE  OFF ! 

I 

Wednesday,  March  18,  1936. 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6 :55  Farm  Flashes — talk. 

7:00  Hall’s — Cecil  and  Sally,  E.  T.  drama. 

7 :15  Standard  Oil  Co. — Honor  the  Law,  E.  T. 

7 :30  Randel  Battery,  Troy  Laundry — Musical  Clock, 

E.  T.  mus. 

8:00  Melodv  Palette — WORLD  E.  T.  music. 

* 

8 :15  Gold  Coast — Sons  of  Pioneers,  E.  T.  music. 

8 :30  Playing  the  Song  Market — E.  T.  music. 

8 :45  Consumers  Ice  Co. — Organ  Reveries,  NBC  THE¬ 

SAURUS,  E.  T. 

9 :00  Magazine  of  the  Air — talk. 
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9:15  W.  G.  Walz  Co. — E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Reports. 

10 :00  Around  the  Town — rec.  music. 

11:00  Lenten  Program — studio  religious  speaker. 

11 :15  W ORLD  Daytime  Revue,  E.  T.  music. 

11:45  Noon  Shoppers’  Guide — rec.  music. 

440  12 :30  PM  American  Furniture  Co. — E.  T.  music. 

12 :45  Noonday  Shoppers  ’  Guide — rec.  music. 
1:00  Noon  Shoppers’  Guide — rec.  music. 

1:15  Radio  One  O’Clock  Club — studio  talk. 

1 :45  Words  and  Music — E.  T.  music. 

2 :00  Cub  Reporters — E.  T.  drama. 

2 :15  Echoes  of  Stage  and  Screen — E.  T.  music. 

2 :30  Mail  Bag — rec.  music. 

3:00  Your  Home — E.  T.  music. 

3 :15  On  the  Mall — E.  T.  music. 

3 :30  Pop  Concert — E.  T.  music. 

4:00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  drama. 

5:45  Preview  of  “Music  Goes  Round” — E.  T.  music, 
talk. 

6 :00  Showhouse  News — talk. 

6:05  Resume  of  programs. 

6:10  Eastern  Silk  Mills — Sport  briefs,  talk. 

6:15  Dinner  Hour — E.  T.  music. 

6:30  Ford  Motor  Co. — Waring’s  Pennsylvanians,  E. 
T.  mus. 

7 :00  Hall ’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  El  Paso  National  Bank — Metropolitan  Symph¬ 
ony  Orch.,  Neapolitan  Singers,  John  Kennedy, 
Frank  Black,  E.  T.  music. 

7 :45  Alka-Seltzer — Those  O  ’Malleys,  E.  T.  sketch. 

8:00  Watkins  Motor  Co. — Surprise  Party,  talk. 

8:15  KTSM  Commercial  Dept. — Sketches  in  Melody, 
E.  T.  mus. 

8:30  Blue  Bonnet,  A.  B.  C.  Beer — Radio  Night  Club, 
E.  T.  mus. 

9 :00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air, 
talk. 

9:15  Concert  Hall— NBC  THESAURUS,  E.  T.  music. 


n 
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9:30  Musical  Auction — WORLD  E.  T.  music. 

9:45  Around  the  Town — E.  T.  music. 

10 :30  Peacock  Court — E.  T.  music. 

10:45  Slumber  Hour — E.  T.  music. 

11:00  SINE  OFF! 

I 

Thursday,  March  19, 1936. 

l 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6 :55  Business  Brevities — talk. 

7 :00  Hall’s — Cecil  and  Sally,  E.  T.  drama. 

7 :15  New  Tunes  for  Old — E.  T.  music. 

7 :30  E.  M.  Gleim — El  Paso  Seed  Co. — Musical  Clock, 
E.  T.  mus. 

8:00  Popular  Dry  Goods  Co. — Mrs.  Quesenberry — 

studio  talk. 

S  :15  Gold  Coast  Express — rec.  music. 

8:30  Carefree  Capers — E.  T.  music. 

9:00  Magazine  of  the  Air — talk. 

9:15  W.  G.  Walz  Co. — E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Reports. 

10 :00  Around  the  Town — rec.  music. 

11 :00  Lenten  program — religious  speaker. 

11:15  World  Revue — E.  T.  music. 

11:45  Noon  Shoppers’  Guide — rec.  music. 

1  -.00  PM  One  O  ’clock  Club — studio  talk. 

1 :15  Noon  Shoppers  ’  Guide — rec.  music. 

1:45  Hollywood  Horoscope — NBC  THESAURUS,  E. 

T.  music. 

441  2 :00  PM  Cub  Reporters — E.  T.  drama. 

2:15  Let’s  Dance — E.  T.  music. 

2:30  Mail  Bag — rec.  music. 

3 :00  Masters  of  Music — E.  T.  music. 

3 :15  On  the  Mall — E.  T.  music. 

3:30  Interesting  People — Ed.  of  American  Magazine 

— E.  T.  talk. 

3 :45  Adventures  of  Flash  Gordon — E.  T.  drama. 

4:00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  sketch. 

5 :45  International  Warehouse — Moving  Stories  of 
Life,  E.  T. 
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6 :00  Showhouse  News — talk. 

6 :05  Resume  of  evening  programs. 

6:10  Eastern  Silk  Mills — Sport  Briefs,  talk,  studio. 

6:15  Yeast — E.  T.  drama. 

6 :20  Concert  recording. 

6 :25  Palm’s  Shoe  Store — E.  T.  talk. 

6:30  Mr.  Fax — talk,  studio. 

6 :45  Home  Oil  Co. — Dixie  Memories,  E.  T.  music. 

7:00  Hall’s  Clothing  Co.— Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Randel  Battery — True  Tale  Dramas  in  Radio 
Revue,  E.  T. 

7 :30  KTSM  Commercial  Dept. — Sketches  in  Melody, 

E.  T.  mus. 

7 :45  Palmolive — Goose  Creek  Parson,  E.  T.  music  & 

talk. 

8:00  Watkins  Motor  Co. — Surprise  Party,  studio  talk. 

8 :15  Paul  Lamkoff,  baritone — E.  T.  music. 

8 :30  Blue  Bonnet — A.  B.  C.  Beer — Radio  Night  Club, 
E.  T.  music. 

9:00  Popular  Dry  Goods  Co. — Newspaper  of  Air — 


studio  talk. 

9:15 

Chevrolet  Motor  Co. — Musical  Moments, 

E. 

T. 

music. 

9:30 

Peacock  Court — E.  T.  music. 

9:45 

Parade  of  Music — E.  T.  music  and  ann. 

10:30 

Black  Magic — E.  T.  drama. 

10:45 

Slumber  Hour — E.  T.  music. 

11:00 

SINE  OFF ! 

Friday,  March  20,  1936. 

6:30  AM 

Farm  Flashes — talk. 

6:40 

Tonic  Tunes — E.  T.  music. 

6:55 

Business  Brevities — talk. 

7:00 

Hall’s  Clothing  Co. — Cecil  and  Sally, 

E. 

T. 

drama. 

7 :15 

New  Tunes  for  Old — E.  T.  music. 

7:30 

Randel  Battery — Troy  Laundrv — Musical  Clock, 

E.  T.  music. 

8:00 

Paths  of  Memory — E.  T.  music. 

8:15 

Gold  Coast  Express — Sons  of  Pioneers, 

E. 

T. 

music. 
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8 :30  Playing  the  Song  Market — E.  T.  music. 

8 :45  Consumers  Ice  Co. — Organ  Reveries,  R.  Leibert, 
E.  T.  mus. 

9 :00  Magazine  of  the  Air — studio  talk. 

9 :15  W.  G.  Walz— E.  T.  music. 

9:30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Report. 

10:00  Around  the  Town — rec.  music. 

11:00  Lenten  program — religious  studio  speaker. 

11 :15  Unbroken  Melody — E.  T.  music. 

11:45  Noonday  Shoppers’  Guide — rec.  music. 

12 :30  PM  American  Furniture  Co. — E.  T.  music. 

12:45  Noonshoppers’  Guide — rec.  music. 

1:00  One  O’clock  Club — studio  speaker. 

1:15  Noonday  Shoppers’  Guide — rec.  music. 

1:45  School  Centenial  Program-Woman’s  Division  of 
El  Paso  Chamber  of  Commerce — studio 
speaker,  E.  T.  music. 

442  2 :00  PM  Cub  Reporters — E.  T.  drama. 

2:15  Echoes  of  Stage  and  Screen — E.  T.  music. 
2:30  Mail  Bag — rec.  and  E.  T.  music. 

3:00  Your  Home — E.  T.  music. 

3 :15  American  Family  Robinson — E.  T.  sketch. 

3 :30  Pop  Concert — E.  T.  music. 

4 :00  Around  the  Town — rec.  music. 

5 :30  Man  In  the  Street — remote,  talk,  interviews. 

6 :00  Showhouse  News — talk. 

6 :05  Resume  of  evening  programs. 

6:10  Eastern  Silk  Mills — Sport  Briefs. 

6:15  Concert  Hall  of  the  Air— NBC  THESAURUS, 
E.  T.  music. 

6:30  Dinner  Hour— NBC  THESAURUS,  E.  T. 

music. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
music. 

7 :15  Vogue  Shop — Dance  Hour,  NBC  THESAURUS, 

E.  T.  music. 

7 :30  Standard  Oil  Co. — Honor  the  Law,  E.  T.  drama. 

7 :45  Alka-Seltzer — Those  O’Malleys,  E.  T.  sketch. 

8 :00  Surprise  Party — Watkins  Motor  Co. — studio 

talk. 

8 :15  Goodrich  Silvertown  Tires — E.  T.  talk. 
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8 :20  Sketches  in  Melody — E.  T.  music. 

S:30  Blue-Bonnet,  A.  B.  C.  Beer — Radio  Night  Club, 
E.  T.  mus. 

9 :00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air, 
talk. 

9:15  Business  Woman’s  Club  of  El  Paso — studio  pro¬ 
gram. 

9:45  Parade  of  Music — E.  T.  music  and  ann. 

10:30  Peacock  Court — E.  T.  music. 

10:45  Slumber  Hour — E.  T.  music. 

11 :00  SINE  OFF ! 

Saturday,  March  21,  1936. 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6 :55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Standard  Oil  Co. — Honor  the  Law,  E.  T.  drama. 

7 :30  E:  M.  Gleirn — El  Paso  Seed  Co . Musical 

Clock,  E.  T.  mus. 

8 :00  Popular  Dry  Goods  Co. — Mrs.  Quesenberry,  stu¬ 
dio  talk. 

8:15  Gold  Coast  Express — Sons  of  Pioneers,  E.  T. 
music. 

8:30  Carefree  Capers — E.  T.  music. 

9:00  Magazine  of  the  Air — studio  talk. 

9:15  W.  G.  Walz  Co. — E.  T.  music. 

9:30  Studio  Interview  with  Mr.  Bray,  head  of  this  re¬ 
settlement  Administration  Division. 

9:45  Around  the  Town — rec.  music. 

11 :00  Lenten  program — religious  studio  speaker. 

11 :15  La  Viejita — Studio  Players — drama. 

11:30  Unbroken  Melody — rec.  music. 

11:45  Noonday  Shoppers’  Guide — rec.  music. 

1:00  PM  One  O’clock  Club — studio  speaker. 

1:15  Noonday  Shoppers’  Guide — rec.  music. 

1:45  Earl  Rogers  Four — studio  music. 

2 :00  Cub  Reporters — E.  T.  drama. 

2 :15  Let ’s  Dance — E.  T.  music. 

2 :30  Mail  Bag — rec.  music. 

3 :00  Go  To  Church  program — E.  T.  music. 


<■*>  - 
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3:30  Pop  Concert — E.  T.  music. 

4:00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  drama. 

443  5 :45  PM  Melody  Palette — E.  T.  music. 

6:00  Showhouse  News — talk. 

6 :05  Resume  of  evening  programs. 

6 :10  Sketches  in  Melody — E.  T.  dinner  music. 

6 :30  Dinner  Hour — E.  T.  NBC  Thesaurus  music. 

7 :00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Randel  Battery — Radio  Revue  with  Modern  Mel¬ 
odies,  E.  T.  mus. 

7:30  Metropolitan  Moods — WORLD  E.  T.  music. 

8 :00  Watkins  Motor  Co. — Surprise  Party,  studio  talk. 

8 :15  American  Weekly  E.  T.  drama. 

8:30  A.  B.  C.  Beer,  Blue  Bonnet — Radio  Night  Club, 
E.  T.  music. 

9:00  Popular  Dry  Goods  Co. — Newspaper  of  Air, 
studio  talk. 

9:15  Chevrolet  Motor  Co. — Musical  Moments,  E.  T. 
music. 

9 :30  Musical  Auction — E.  T.  music. 

9:45  Parade  of  Music — E.  T.  music. 

10 :30  Peacock  Court — E.  T.  music. 

10:45  Slumber  Hour — E.  T.  music. 

11 :00  SINE  OFF ! 

Sunday,  March  22,  1936. 

8 :00  AM  Funny  Paper  Man — talk. 

8:30  Schuhmann’s  Photo  Shop. — House  In  the  Sun, 
E.  T.  drama. 

8:45  Five  Points  Garage — rec.  music. 

9 :00  Say  It  With  Music — E.  T.  music. 

9:10  Watchtower — Judge  Rutherford,  E.  T.  talk. 

9:15  SINE  OFF! 

1:00PM  SINE  ON!  ....  Studio  music,  Ysleta  Com¬ 
munity  Builders  Band. 

1:15  Watchtower — Judge  Rutherford,  E.  T.  talk. 

1 :20  Sketches  in  Melody — E.  T.  music. 

1:30  Union  Furniture  Co. — Westinghouse  Jubilee 

program,  E.  T. 

Olympian  Quartet — E.  T.  music. 


1:45 
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2 :00  On  the  Mall — band  concert,  E.  T.  music. 

2:15  Let’s  Dance — E.  T.  music. 

2:30  Waring’s  Pennsylvanians — E.  T.  music. 

3 :00  World  Daytime  Revue — E.  T.  music. 

3 :30  Top  Tunes — E.  T.  music. 

4 :00  Concert  Gems — rec.  music. 

4:30  NBC  Thesaurus  Revue — E.  T.  music. 

5:00  Radio  Vespers — remote  to  First  Presbyterian 
Church,  music  and  talk. 

5 :30  Sketches  in  Melody — E.  T.  music. 

5 :45  Bertha  Thornhill — Herbert  Allen,  the  Sere¬ 
nade^  E.  T.  mus. 

6:00  Kaster-Maxon — Sunday  Players,  E.  T.  drama. 

6:30  Watelitower — Judge  Rutherford,  E.  T.  talk. 

6 :35  SINE  OFF ! 

444  Monday,  March  23, 1936. 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6:55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 

drama. 

7 :15  New  Tunes  For  Old — E.  T.  music. 

7:30  Randel  Battery,  Troy  Laundry — Musical  Clock, 

E.  T.  music. 

8 :00  Melody  Pallette — E.  T.  music. 

8:15  Gold  Coast  Express — Sons  of  Pioneers,  E.  T. 
music. 

8 :30  Playing  the  Song  Market — E.  T.  music. 

8:45  Consumers’  Ice  Co. — Organ  Reveries,  E.  T. 

music. 

9:00  Magazine  of  the  Air — talk. 

9:15  W.  G.  Walz  Co. — E.  T.  music. 

9:30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Reports. 

10 :00  Around  the  Town — rec.  music. 

11 :00  Lenten  Program — studio  religious  speaker. 
11:15  Unbroken  Melody — rec.  music. 

11:45  Noonday  Shoppers’  Guide — rec.  music. 

12 :30  PM  American  Furniture  Co. — E.  T.  music. 

12:45  Noonday  Shoppers’  Guide — rec.  music. 

1:00  One  O’clock  Club — studio  talk. 

1:15  Noonday  Shoppers’  Guide — rec.  music. 
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1:45  Woman’s  Division  of  El  Paso  Chamber  of  Com¬ 
merce — Texas  School  Centenial  Program — 
studio  speaker,  E.  T.  mus. 

2 :00  Cub  Reporters — E.  T.  drama. 

2 :15  Echoes  of  Stage  and  Screen — E.  T.  music. 

2 :30  Mail  Bag — rec.  music. 

3 :00  Your  Home — E.  T.  music  and  talk. 

3:15  American  Family  Robinson — E.  T.  drama. 

3:30  Pop  Concert — E.  T.  music. 

4 :00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  sketch. 

5 :45  Souvenirs  of  Song — E.  T.  music. 

6 :00  Showhouse  News — talk. 

6:05  Resume  of  evening’s  programs. 

6:10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6:15  Concert  Gems — rec.  music. 

6:25  Palm’s  Shoe  Store — Musebeck  E.  T.  drama. 

6:30  Dinner  Hour — E.  T.  music. 

7 :00  Hall ’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 

drama. 

7 :15  Palmolive — E.  T.  sketch,  Goose  Creek  Parson. 

7 :30  Standard  Oil  Co. — Honor  the  Law,  E.  T.  drama. 
7 :45  Alka-Seltzcr — Those  O’Malleys,  E.  T.  sketch. 

8:00  Watkins  Motor  Co. — Surprise  Party,  talk,  stu¬ 
dio. 

8:15  KTSM  Commercial  Dept. — Sketches  in  Melody, 
E.  T.  mus. 

8:30  A.  B.  C.  Beer,  Blue  Bonnet — Radio  Night  Club, 
E.  T.  music. 

9 :00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air, 
talk. 

9:15  Concert  Hall — E.  T.  music. 

9:30  Musical  Auction — E.  T.  music. 

9 :45  Parade  of  Music — E.  T.  music. 

10:30  Peacock  Court — E.  T.  music. 

10 :45  Slumber  Hour — E.  T.  music. 

11:00  SINE  OFF! 

445  Tuesday,  March  24, 1936. 

6 :30  AM  Farm  Flashes — talk. 

6:40  Tonic  Tunes — E.  T.  music. 

6 :55  Business  Brevities — talk. 


o 


304  TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Standard  Oil  Co. — Honor  the  Law,  E.  T.  drama. 
7 :30  E.  M.  Gleim  Co.,  El  Paso  Seed  Co. — Musical 
Clock,  E.  T.  music. 

8:00  Popular  Dry  Goods  Co. — Mrs.  Quesenberry,  stu¬ 
dio  talk. 

8 :15  Gold  Coast  Express — rec.  music. 

8 :30  Paths  of  Memory — E.  T.  music. 

S:55  Dr.  Williams — studio  talk. 

9:00  Magazine  of  the  Air — talk. 

9 :15  W.  G.  Walz  Co. — E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Reports. 

10:00  Around  the  Town — rec.  music. 

11:00  Lenten  program — studio  religious  speaker. 

11:15  World  Revue — E.  T.  music. 

11:45  Xoondav  Shoppers’  Guide — rec.  music. 

12 :00  N  Noonday  Shoppers’  Guide — rec.  music. 

1 :00  PM  One  O  ’clock  Club — studio  talk. 

1:15  Noonday  Shoppers’  Guide — rec.  music. 

1:45  Words  and  Music — E.  T.  music. 

2:00  Cub  Reporters — E.  T.  drama. 

2:15  Let’s  Dance — E.  T.  music. 

2:30  Mail  Bag — rec.  music. 

3:00  Masters  of  Music — E.  T.  music. 

3 :15  On  the  Mall — E.  T.  music. 

3 :30  Pop  Concert — E.  T.  music. 

4 :00  Around  the  Town — rec.  music. 

5:30  Man  In  the  Street — remote,  talk,  interviews. 

6 :00  Showhouse  News — talk. 

6:05  Resume  of  evening’s  programs. 

6 :10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6:15  Yeast — E.  T.  drama. 

6 :20  Hodge  Finance  Co. — E.  T.  sketch. 

6 :25  Palm ’s  Shoe  Store — E.  T.  talk. 

6 :30  Mr.  Fax — studio  talk. 

6 :45  Home  Oil  Co. — Dixie  Memories,  E.  T.  music. 

•7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
sketch. 

7 :15  Randel  Battery — Easy  Chair,  in  Radio  Revue, 
E.  T.  music. 
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7 :30  Standard  Oil  Co. — Honor  the  Law,  E.  T.  sketch. 
7:45  Vogue  Shop — E.  T.  music,  NBC  Thesaurus 
Dance  Hour. 

8:00  Watkins  Motor  Co. — Surprise  Party,  talk. 

8:15  KTSM  Commercial  Dept. — Sketches  in  Melody, 
E.  T.  musi.c 

8:30  A.  B.  C.  Beer,  Blue  Bonnet — Radio  Night  Club, 
E.  T.  music. 

9:00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air, 
talk. 

9:15  Chevrolet  Motor  Co. — Musical  Moments — E.  T. 
music. 

9:30  Peacock  Court — E.  T.  music. 

9:45  Parade  of  Music — E.  T.  music,  and  ann. 

10:30  Black  Magic — E.  T.  drama. 

10:45  Slumber  Hour — E.  T.  music. 

11:00  SINE  OFF! 

446  Wednesday,  March  25,  1936. 

6 :30  AM  Farm  Flashes — talk. 

6:40  Tonic  Tunes — E.  T.  music. 

6:55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 

drama. 

7 :15  Standard  Oil  Co. — Honor  the  Law,  E.  T.  sketch. 
7 :30  Randel  Battery,  Troy  Laundry — Musical  Clock, 
E.  T.  mus. 

8 :00  Melody  Pallette — E.  T.  music. 

8 :15  Gold  Coast  Express — rec.  music. 

8 :30  Playing  the  Song  Market — E.  T.  music. 

8 :45  Consumers  Ice  Co. — Organ  Reveries,  R.  Leibert, 
E.  T.  mus. 

9:00  Magazine  of  the  Air — talk. 

9:15  W.  G.  Walz  Co. — E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10 :00  U.  S.  Weather  Reports. 

10:00  Around  the  Town — rec.  music. 

11:00  Lenten  program — studio  religious  speaker. 

11:15  "World  Daytime  Revue — E.  T.  music. 

11:45  Noon  Shoppers’  Guide — rec.  music. 

12 :30  PM  American  Furniture  Co. — E.  T.  music. 

12 :45  Noon  Shoppers  ’  Guide — rec.  music. 
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1 :00  One  0  ’clock  Club — studio  talk. 

1:15  Noon  Shoppers’  Guide — rec.  music. 

1:30  Noon  Shoppers’  Guide — rec.  music. 

1:45  Centenial  Program — Women’s  Div.  of  El  Paso 
Chamber  of  Commerce — studio  speaker  and 
E.  T.  music. 

2 :00  Cub  Reporters — E.  T.  drama. 

2 :15  Echoes  of  Stage  and  Screen — E.  T.  music. 

2:30  Mail  Bag — rec.  music. 

3:00  Your  Home — E.  T.  music  and  talk. 

3 :15  On  the  Mall — E.  T.  music. 

3 :30  Pop  Concert — E.  T.  music. 

4:00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  sketch. 

5:45  Souvenirs  of  Song — E.  T.  music. 

6:00  Showhouse  News — talk. 

6:05  Resume  of  evening  programs. 

6 :10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6 :15  Dinner  concert  music — E.  T. 

6:20  E.  L.  Alexander — studio  talk. 

6:30  Ford  Dealers — Waring’s  Pennsylvanians,  E.  T. 
music. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  El  Paso  National  Bank — E.  T.  music,  Metropoli¬ 
tan  Symphony  Orch.,  Neapolitan  Singers, 
John  B.  Kennedy,  Frank  Black. 

7:45  Alka-Seltzer — Those  O’Malleys,  E.  T.  sketch. 

8 :00  Watkins  Motor  Co. — Surprise  Party,  talk. 

8:15  KTSM  Commercial  Dept. — Sketches  in  Melody, 
E.  T.  music. 

8:30  A.  B.  C.  Beer,  Gateway  Hotel,  Blue  Bonnet — 
Radio  Night  Club,  E.  T.  music. 

9:00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air 
— talk. 

9 :15  Concert  Hall  of  the  Air — E.  T.  music. 

9:30  Musical  Auction — E.  T.  music. 

9:45  Parade  of  Music — E.  T.  music,  and  ann. 

10:30  Peacock  Court — E.  T.  music. 

10:45  Slumber  Hour — E.  T.  music. 

11:00  SINE  OFF! 
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447  Thursday,  March  26, 1936. 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6:55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 

drama. 

7 :15  New  Tunes  For  Old,  E.  T.  music. 

7 :30  E.  M.  Gleim  Co.,  El  Paso  Seed  Co. — Musical 

Clock,  E.  T.  music.  j 

8:00  Popular  Dry  Goods  Co. — Mrs.  Quesenberry, 

studio  talk. 

8:15  Gold  Coast  Express — Sons  of  the  Pioneers,  E. 

T.  music. 

8:30  Carefree  Capers — E.  T.  music. 

9:00  Magazine  of  the  Air — talk. 

9 :15  W.  G.  Walz  Co. — E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Report. 

10:00  Around  the  Town — rec.  music. 

11:00  Lenten  program — studio  religious  speaker. 

11 :15  World  Revue — E.  T.  music. 

11:45  Noon  Shoppers’ Guide — rec.  music. 

1:00  PM  One  O’clock  Club — studio  speaker. 

1:15  Noon  Shoppers’  Guide — rec.  music. 

1 :45  Hollywood  Horoscope — E.  T.  music  and  talk. 

2 :00  Cub  Reporters — E.  T.  drama. 

2:15  Let’s  Dance — E.  T.  music. 

2:30  Mail  Bag — rec.  music. 

3 :00  Masters  of  Music — E.  T.  music. 

3 :15  On  the  Mall — E.  T.  music. 

3:30  Interesting  People — Ed.  of  American  Mag.,  E. 

T.  talk. 

3 :45  Adventures  of  Jungle  Jim — E.  T.  drama. 

4:00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  sketch. 

5:45  International  Warehouse — Moving  Stories  of 

Life,  E.  T.  drama. 

6:00  Showhouse  News — talk. 

6 :05  Resume  of  evening  programs. 

6:10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6 :15  Yeast — E.  T.  drama. 
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6 :20  Dinner  concert  recording. 

6:25  Palm’s  Shoe  Store — E.  T.  talk. 

6:30  Mr.  Fax — studio  talk. 

6:45  Home  Oil  Co. — Dixie  Memories,  E.  T.  music. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Randel  Battery — True  Tale  Dramas  in  Radio 
Revue,  E.  T.  sketch. 

7 :30  Sav  It  With  Music — E.  T.  music. 

7:40  Hodge  Finance  Co. — E.  T.  drama. 

7 :45  Palmolive — E.  T.  music  and  sketch,  Goose  Creek 

Parson. 

8 :00  Watkins  Motor  Co. — Surprise  Party,  studio  talk. 

8:15  KTSM  Commercial  Dept. — Sketches  in  Melody, 
E.  T.  music. 

8:30  A.  B.  C.  Beer,  Gateway  Hotel,  Blue  Bonnet — 
Radio  Night  Club,  E.  T.  music. 

9 :00  Popular  Dry  Goods — Newspaper  of  the  Air, 
talk. 

9:15  Chevrolet  Motor  Co. — Musical  Moments,  E.  T. 
music. 

9:30  Remote  to  Del  Norte  Hotel  Dining  Room — Man 
In  the  Street  interviews  the  Junior  League 
Follies  cast. 

9 :45  Parade  of  Music — E.  T.  music. 

10 :30  Black  Magic — E.  T.  drama. 

10:45  Slumber  Hour — E.  T.  music. 

11:00  SINE  OFF! 

448  Friday,  March  27,  1936. 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6:55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  New  Tunes  for  Old — E.  T.  music. 

7 :30  Randel  Battery,  Trov  Laundrv — Musical  Clock, 
E.  T.  music. 

8 :00  Paths  of  Memory — E.  T.  music. 

8:15  Gold  Coast  Express — E.  T.  music,  Sons  of  the 
Pioneers. 

8 :30  Playing  the  Song  Market — E.  T.  music. 
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8 :45  Consumers  Ice  Co. — Organ  Reveries,  R.  Leibert, 
E.  T.  music. 

9 :00  Magazine  of  the  Air — talk. 

9:15  W.  G.  Walz  Co. — E.  T.  music. 

9 :30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Reports. 

10:00  Around  the  Town — rec.  music. 

11 :00  Lenten  program — studio  religious  speaker. 

11:15  Unbroken  Melodv — rec.  music. 

* 

11:45  Noon  Shoppers  Guide — rec.  music. 

12:30  PM  American  Furniture  Co. — E.  T.  music. 

12:45  Noon  Shoppers  Guide — rec.  music. 

1:00  One  O’clock  Club — studio  talk. 

1 :15  Noon  Shoppers  Guide — rec.  music. 

1:45  Centenial  Program — Women’s  Div.  of  El  Paso 
Chamber  of  Commerce  speaker,  E.  T.  music. 
2 :00  Cub  Reporters — E.  T.  drama. 

2 :15  Echoes  of  Stage  and  Screen — E.  T.  music. 

2:30  Mail  Bag — rec.  music. 

2:45  Mail  Bag — rec.  music. 

3 :00  Your  Home — E.  T.  music  and  talk. 

3:15  American  Family  Robinson — E.  T.  drama. 

3 :30  Pop  Concert — E.  T.  music. 

4 :00  Around  the  Town — rec.  music. 

5 :30  Man  In  the  Street — remote,  interviews. 

6:00  Showhouse  News — talk. 

6 :05  Resume  of  evening  programs. 

6:10  Eastern  Silk  Mills — Sport  Briefs,  talk. 

6 :15  Studio  talk — E.  L.  Alexander. 

6 :25  Goodrich  Silvertown  Tires — E.  T.  drama. 

6:30  Dinner  Hour — E.  T.  music. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Vogue  Shop — E.  T.  music,  Dance  Hr.,  NBC 
Thesaurus. 

7 :30  Standard  Oil  Co. — Honor  the  Law,  E.  T.  sketch. 
7:45  Alka-Seltzer — Those  O’Malleys,  E.  T.  sketch. 

8 :00  Watkins  Motor  Co. — Surprise  Party,  talk. 

8 :15  Heid  Bros. — Vigoro  program,  E.  T.  music,  Pres, 
of  Garden  Club  studio  speaker. 

A.  B.  C.  Beer,  Blue  Bonnet — Radio  Night  Club, 
E.  T.  music. 
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9:00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air, 
talk. 

9:15  Concert  Hall — E.  T.  music. 

9:30  Musical  Auction — E.  T.  music. 

9:45  Parade  of  Music — E.  T.  music. 

10:30  Peacock  Court — E.  T.  music. 

10:45  Slumber  Hour — E.  T.  music. 

11:00  SINE  OFF! 

449  Saturday,  March  28,  1936. 

6 :30  AM  Farm  Flashes — talk. 

6 :40  Tonic  Tunes — E.  T.  music. 

6:55  Business  Brevities — talk. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Standard  Oil  Co. — Honor  the  Law,  E.  T.  sketch. 
7 :30  E.  M.  Gleim,  El  Paso  Seed  Co. — Musical  Clock, 
E.  T.  music. 

8 :00  Popular  Dry  Goods  Co. — Mrs.  Quesenberry,  stu¬ 
dio  talk. 

8:15  Popular  Dry  Goods  Co. — Mrs.  Quesenberry,  stu¬ 
dio  talk. 

8:30  Gold  Coast  Express — rec.  music. 

8:45  Carefree  Capers — E.  T.  music. 

9:00  Magazine  of  the  Air — talk. 

9:15  W.  G.  Walz  Co. — E.  T.  music. 

9:30  Around  the  Town — rec.  music. 

10:00  U.  S.  Weather  Reports. 

10:00  Around  the  Town — rec.  music. 

11 :00  Lenten  program — studio  religious  speaker. 

11 :15  La  Viejita — studio  players,  drama. 

11 :30  Unbroken  Melody — rec.  music. 

11:45  Noon  Shoppers’  Guide — rec.  music. 

1 :00  PM  One  O’clock  Club — studio  talk. 

1:15  Noon  Shoppers’  Guide — rec.  music. 

1 :45  Ear  Rogers — Hawaiian  Four,  studio  music. 

2 :00  Cub  Reporters — E.  T.  drama. 

2 :15  Let ’s  Dance — E.  T.  music. 

2 :30  Mail  Bag — rec.  music. 

3:00  Go  To  Church  program — studio  music  by  Rev. 
and  Mrs.  Gardner,  of  Los  Angeles,  Calif. 
Program  by  Junior  Music  Club— studio  music. 
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4 :00  Around  the  Town — rec.  music. 

5 :30  Eb  and  Zeb — E.  T.  drama. 

5 :45  Souvenirs  of  Song — E.  T.  music. 

6:00  Showkouse  News — talk. 

6 :05  Resume  of  evening  programs. 

6 :10  Sketches  in  Melody — E.  T.  music. 

6 :30  Dinner  Hour — E.  T.  music. 

7:00  Hall’s  Clothing  Co. — Cecil  and  Sally,  E.  T. 
drama. 

7 :15  Randel  Battery — Modern  Melodies  in  Radio  Re¬ 
vue,  E.  T.  music. 

7 :30  Metropolitan  Moods — E.  T.  music. 

8:00  Watkins  Motor  Co. — Surprise  Party — talk,  stu¬ 
dio. 

8:15  American  Weekly  Drama — E.  T. 

8:30  A.  B.  C.  Beer,  Blue  Bonnet — Radio  Night  Club, 
E.  T.  music. 

9:00  Popular  Dry  Goods  Co. — Newspaper  of  the  Air, 
talk. 

9:15  Chevrolet  Motor  Co. — Musical  Moments,  E.  T. 
music. 

9:30  Words  and  Music — E.  T.  music. 

9:45  Parade  of  Music — E.  T.  music. 

10:30  Peacock  Court — E.  T.  music. 

10:45  Slumber  Hour — E.  T.  music. 

11 :00  SINE  OFF ! 

450  Sunday,  March  29,  1936. 

8:00  AM  Funny  Paper  Man — Uncle  Van,  studio  talk. 

8:30  Schuhmann’s  Photo  Co. — House  In  the  Sun,  E. 
T.  sketch. 

8:45  Five  Points  Garage — rec.  music. 

9:00  Recorded  Radio  Revue — rec.  music. 

9:10  Watchtower — Judge  Rutherford,  E.  T.  talk. 

9:15  SINE  OFF! 

1 :00  PM  SINE  ON !  .  .  .  .  Studio  music  from  Ysleta 
Community  Builders’  orchestra. 

1 :15  Watchtower — Judge  Rutherford,  E.  T.  talk. 

1 :20  Dance  Hour— NBC  THESAURUS,  E.  T.  music. 
1:30  Union  Furniture  Co. — Westinghouse  Jubileers 

and  Newlyweds,  E.  T.  music  and  sketch. 

1 :45  Conoco — Carveth  Wells,  E.  T.  talk  and  music. 
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2:15  Bertha  Thornhill,  Florist — Herbert  Allen,  E.  T. 
music. 

2:30  Waring ’s  Pennsylvanians — E.  T.  music. 

3 :00  Out  of  the  Past  to  You — E.  T.  music. 

3 :30  Top  Tunes — E.  T.  music. 

4:00  Concert  Gems— for  Philadelphia  Symphony 

Orch.,  rec.  music. 

4:30  NBC  Thesaurus  Revue — E.  T.  music. 

5:00  Radio  Vespers — remote  to  First  Presbyterian 
Church,  music  and  talk. 

5 :30  Sketches  in  Melody — E.  T.  music. 

5 :45  On  the  Mall — E.  T.  music. 

6:00  Kaster-Maxon — Sunday  Players,  E.  T.  drama. 

6:30  Watchtowcr — Judge  Rutherford,  E.  T.  talk. 

6:35  SINE  OFF! 

451  Docket  No.  3858. 

KTSM  Exhibit  10. 

Hearing  before  Federal  Communications  Commission 

5/27/36 

Ward  &  Paul,  Official  Reporters 

Public  Service  and  Educational  Broadcast  During 

1935-36 

Business  brevities,  consisting  of  reports  of  national  busi¬ 
ness,  trends  of  business  etc.  Daily  program  except 
Sunday. 

Magazine  of  the  Air,  Daily  program,  consisting  of  odd  news, 
comments  on  correct  English,  household  economics,  in¬ 
formation  regarding  El  Paso  valley  etc. 

Police  Broadcasts,  consisting  of  flashes  of  stolen  cars,  de¬ 
scription  of  criminals,  safety  talks  by  Traffic  Sear- 
gent. 

Talks  by  Dr.  Segall  on  care  of  the  eyes. 

Talks  by  Officers  of  American  Legion,  VFW  and  similar 
organizations  on  National  Defense. 

National  First  Aid  Week  Programs. 

Stock  Quotations  daily. 

Federal  Housing  programs,  by  local  Committee  Chairmen. 
Parent  Teachers  Association  Programs  weekly. 


TRI-STATE  BROADCASTING  CO.  VS.  FEDERAL  COMM.  COMM.  313 

Salvation  Army  programs. 

Boy  Scout  Programs. 

Lions  Club  Speaker. 

Austin  High  School  Broadcasts,  regarding  events  at  school. 

Bowie  High  School,  broadcasts  on  “A  Day  at  Bowie”  to 
show  work  among  Mexican  school  children. 

Junior  League  programs,  discussing  work  among  charita¬ 
ble  institutions  and  publicity  for  entertainments  etc. 

Tuberculosis  Society  broadcasts  with  discussion  of  care  and 
prevention  of  Tuberculosis. 

Talks  by  business  leaders  on  particular  lines  of  endeavor 
to  acquaint  people  with  industries  represented  in  El 
Paso. 

Remote  Control  broadcasts  of  Rotary  Club  and  other  simi¬ 
lar  organizations. 

Programs  by  United  Daughters  of  Confederacy. 

Broadcasts  showing  work  of  Lighthouse  for  Blind,  an  or¬ 
ganization  helping  blind  persons. 

452  Talks  on  Baby  Clinic. 

Talk  on  United  States  Navy. 

Music  Appreciation  broadcasts. 

Talks  by  Loretto  Acadamy,  (Catholic  School)  officials. 

Remote  Control  broadcasts  of  installation  of  Dr.  Wiggins 
as  President  of  College  of  Mines. 

Broadcast  of  sporting  events,  including  baseball,  football, 
wrestling  matches  etc. 

Interviews  with  Ft.  Bliss  Officers  on  activities  at  Ft.  Bliss. 

Broadcasts  by  Officers  of  Bar  Association. 

Programs  by  members  of  Women’s  Club  of  El  Paso  on 
work  of  that  organization. 

Women’s  Department  of  Chamber  of  Commerce  programs 
for  Centennial  School  Census. 

Speakers  for  Community  Chest  Campaign. 

Speakers  for  American  Red  Cross  Campaigns. 

Better  English  Week  Speaker. 

Will  Rogers  Memorial  Programs. 

Travel  Talks,  describing  travelogues. 

Programs  for  El  Paso  Public  Library  on  Good  Books. 

Interview  with  Frank  Hawks  on  aviation. 

Program  for  El  Paso  Symphony  Association  on  their  con¬ 
certs. 

Daughters  of  American  Revolution  programs. 
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Man  on  Street  Broadcasts,  with  discussion  of  current  topics 
regarding  El  Paso. 

Talks  by  Doctors  on  care  of  eyes,  teeth  and  general  health. 
Fire  prevention  broadcasts. 

(Here  follows  photostats  marked  pages  453  to  455.) 

456  El  Paso,  Texas  June  6,  1936 

Tri  State  Broadcasting  Company,  Inc. 

Radio  Station  KTSM 
Operating  Expenses  for  1935 


Salaries,  Commissions  to  Salesmen  and  Agencies  23,377.14 

Talent  and  transcriptions  4,023.53 

Office  &  Sales  1,791.69 

Studio  (turntable  maintenance,  purchase  of  rec¬ 
ords,  clock  service,  telephones,  etc.)  1,857.98 

Transmitter  (rent,  power,  tube  depreciation,  etc.)  1,195.13 

Remote  Controls  313.02 

Insurance  &  City  Taxes  387.37 

Music  Corporations  Fees  2,441.81 

Pavment  to  Trinity  Methodist  Church  750.00 

Traveling  Expenses  414.97 

Miscellaneous:  (including  advertising,  sales  pro¬ 
motion,  Dues  to  Associations,  donations,  etc)  726.65 

Depreciation  1,914.37 

State,  Federal  Income,  stock,  franchise  taxes  1,808.40 

Managers  Bonus  1,656.08 

Total  42,658.14 


(Here  follows  photostats  marked  pages  457  and  458.) 
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PIUCF.S  as  shown  are  for  station  facilities  only.  Talent  to  be  added. 


LIST  OF  PENT) ISO  APPLICATIONS  FROM  TEXAS 


File  So. 

A  Data 

St* .  &  Loc. 

Proq •  kc. 

Power 

Time 

Quo. 

JL 

Chg. 

D 

Hlsc. 

B3-P-34 

No* 

Taylor 

1310 

100  w 

Day 

0 

*0.1 

B3-P-275 

Now 

Tenple 

1310 

100  w 

Day 

0 

-0.1 

B3-P-134 

New 

Bonavide* 

1310 

100  w 

Day 

9 

-0.1 

3-5A-B-129 

KPEC 

Houston 

920 

Inc  5kw  N 
(5kw  D) 

Uni 

-0.25 

0 

B3-P-932 

12-3-35 

Now 

Austin 

1120 

SOOw  N 

1  lew  D 

S.H. 

-0.3 

-0.3 

All  hr*  not 
used  by  WTAW(DA) 

B3-P-508 

KPRC 

Longview 

Chg  1210 

Inc  250* 
(100*  N) 

DlncUnl 

-0.1 

0 

Pec  KWPA 

B3-P-539 

New  1330 

Corpus  Chrlstl 

250  w 
500*  LS 

Uni 

-0.2 

-0.3 

B3-P-594 

New 

Kilgore 

1210 

100  w 

Uni 

-0.1 

-0.1 

Fee  KUPA 

B3-P-657 

7-5-35 

New 

Temple 

1370 

100  w 

Day 

0 

-0.1 

B3-P-703 

8-9-35 

New 

Core Icons 

1310 

100  w 

Day 

0 

-0.1 

B3-P-706 

8-14-35 

New 

Wichita  poll* 

1500 

1 

100  w 

Uni 

-0.1 

-0.1 

B3-P-710 

8-15-35 

New 

Delias 

990 

1  kw 

Day 

0 

-0.1 

B3-P-723 

7-27-35 

lew 

3reenville 

1200 

100  w 

Day 

0 

-0.1 

33-5A-163 

9-10-35 

KJRC 

Longview 

ehg  1210 

Inc  100*  N 
(100*  D) 

IncUnl 

-0.1 

0 

33-P-740 

9-25-35 

New 

Wichita  Poll* 

1420 

100  w 

Uni 

B3-P-797 

9-25-35 

KFPM 

Greenville 

fihg  1420 

Inc  100*  D  ChgDay 

0 

-0.1 

Equip  Chg* 

B3-P-7Q9 

8-1F-35 

ECKO 

irlchlta  Pall* 

570 

2  SO*  H 

1  kw  D 

Uni 

Move  T  4  S 
to  Pt.  worth 

467 


B3-P-573 

11-11-35 

B3- P-924 
8-14-55 

B5-P-947 

1-9-36 

B3-P-954 

1-15-36 

B3-P-921 

1- 29-36 

B3-P-999 

2- 12-36 

63-P-1017 

2- 24-3C 

B3-P-101S 

3- 7-36 

B3-P-1039 

3-5-36 

B3-P-1056 

3-14-36 

B3-P-1025 

3-24-36 

B3- P-1027 

3- 24-36 

33-10,-298 

4- 6-36 


31  9 


N«w 

Marshall 

1500 

Mow 

Shoraan 

1310 

Now 

El  Paso 

1500 

Now 

Houston 

1210 

Now 

Corsicana 

1310 

Now 

Shoraan 

1310 

Now 

Houston 

1210 

How 

Waco 

1500 

How 

Dallas 

1500 

KCFI 

Ohg  1330 

Corpus  Chrlatl 

Now 

Swootwator 

1310 

How 

Brownwood. 

1370 

KTON 

Houston 

1290 

-2- 

lOOw  N  4  D  S.H. 


100  w 

Day 

100  w 

Uni 

100  w 

Uni 

100  w 

Day 

100  w 

Day 

100  w 

Uni 

100  w 

Day 

100  w 

Day 

Inc  2  SOw  N 

Inc  SOOw  D 

Uni 

100  w 

Day 

100  w 

Day 

Inc  52ew  H 
(Slew  D) 

Uni 

-0.06 

-C.l 

-0.1 

-0.1 

-0.1 

-0.1 

-C.l 

-0.1 

-0.1 

Mot#  T  loc. 

-0.1 

-0.1 

0 


-0.07 

0 

-0.1 

-0.1 

o 

0 

-0.1 

0 

0 

0 

0 

-0.25 
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FEDERAL  COKMLTIICATICNS  COMMISSION 
'.VASHlRCxTO::,  D.  C. 
EXAMINER’S  REPORT  1T0.  1-256 

In  re  Application  of 
DOHRAHCH  D.  RODERICK 
EL  PASO ,  TEXAS 
For  Const  ruction  Permit 


) 

) 

) 

) 

)  DOCKET  NO.  3858 

) 

) 


Frequency  . . 1500  kc 

Power  . 100  watts 

Hours  of  Operation . Unlimited 


REPORT  Of  GEORGE  H. 


EXAMINER 


The  above-entitled  application  was  heard  on  May  25,  2G  and  27,  1936. 


Appearances : 

Major  Richard  P.  Purges  and  James  Ii.  Hanley  on  behalf 
of  the  applicant; 

Philip  0.  Loucks  and  Arthur  W.  Scharfelti  on  behalf  of 
St  at  i  o  n  17 CSM ;  and 

Janes  D.  Cunningham  on  behalf  of  the  Commission. 


PREL  3}  UNARY  STATEMENT 


The  applicant,  Dorrance  D.  Roderick,  filed  an  application  requesting 
authority  to  construct  a  new  radio  broadcast  station  to  operate  on  1500  kilocy¬ 
cles  with  power  of  100  watts,  unlimited  hours  of  operation,  at  El  Paso,  Texas, 


STATEHETT  OF  FACTS 


The  applicant  is  a  citizen  of  the  United  States  and  is  equipped  with 
a  high  school,  university  and  musical  education.  He  has  resided  in  El  Paso 
tor  7-£-  years  and  during  this  period  of  time  has  published  the  El  Paso  Times, 
a  daily  newspaper  with  a  circulation  of  about  25,000.  He  has  had  no  experience  ^ 


•  ITM 


-2- 


in  the  operation  of  a  broadcast  station;  however,  ho  has  done  considerable 
broadcasting  over  radio  stations  and  has  made  a  study  of  radio  with  a  view  to 


establishing  or  acquiring 

belongs 

to  a  number  of  mu 

The  financial  s 

reveals 

total  assets  of  $ 

$22,750, 

,  rotor;  receivable 

.23 , 


,900,  real  estate  $45,500  and  cash  on  hand 
''6,604,79,  According  to  the  applicant’s  oral  testimony  at  the  hearing,  he  had 
$10,000  or  $12 , COO  in  cash  on  hand  as  of  that  date  and  testified  that  additional 
cash,  was  readily  accessible  for  tie  erection  and  main!  -,nce  of  the  station. 

The  liabilities  of  the  applicant  as  given  in  his  financial  statement  of  Decem¬ 
ber  1,  1955,  amount  to  $16,040,26,  leaving  a  total  net  worth  of  $232,607.60. 

The  applicant  also  owns  his  own  home  in  El  Paso  erected  in  1955  at  a  cost  of 
$25,000  on  v/hich  there  is  an  encumbrance  of  $7,500. 

The  estimated  cost  of  equipment  for  the  proposed  station  is  $6,000 
with  an  additional  $2,000  for  the  antenna.  The  applicant  proposes  to  install 
two  grand  pianos  and  a  pipe  organ  at  an  approximate  cost  of  $7,000  or  $8,000, 

Tiie  studios  will  be  located  cn  the  fifth  floor  of  the  Times  Building.  It  is 
shown  that  the  Times  Company  will  give  the  necessary  space  for  the  studios  free 
of  charge  to  the  applicant  until  such  time  as  the  station  is  on  a  paying  basis. 

An  adequate  staff  of  qualified  employees  will  be  maintained  consist¬ 
ing;  of  a  chief  engineer  at  a  salary  of  $100  a  month,  an  assistant  engineer  at 
100  a  month,  two  announcers  at  >100  a  month  each,  program  director  at  $150 
a  month  and  a  studio  orchestra  at  between  $300  and.  $400  a  month.  In  addition, 
the  applicant  intends  to  devote  such  time  to  the  management  of  the  station  as 
nay  be  necessary. 

The  applicant  estimates  the  operating  expenses  of  the  proposed  sta¬ 
tion  at  approximately  $1,600  a  month.  He  contacted  a  number  of  the  business 
concerns  of  El  Faso  and  upor  assurances  from  the  parties  contacted,  he  estimatles 
an  annual  income  of  $25,000  for  the  station  from  the  start. 

According  to  the  1930  census,  the  El  Paso  metropolitan  area  had  a 
population  oi  118,451,  The  population  of  the  city,  not  including  the  metropoli¬ 
tan  area  was  102,491.  EJ  Paso  County,  in  which  the  City  of  El  Paso  is  located, 
had  a  population  of  approximately  130,000,  The  county  north  of  El  Paso  in  New 
hoxico  has  a  population  of  approximately  35,000;  Hudspeth  County,  Texas,  10,000; 
and  across  the  river  in  Hexico  40,000  living  in  the  area  of  the  proposed  station, 

El  Paso  is  a  'rad jug  center,  with  bine  principal  pursuits  of  the 
people  being  manufacturing,  jobbing,  mining,  agriculture  and  stock  raising. 
Included  among  its  industries  are  neat  packing  establishments,  a  smelting  plant, 
a  cement  company,  a  mining  company,  oil  refineries  and  distributing  branches, 
seven  or  eight  railroad  lines  and  a  runner  of  jobbing  houses  and  raining,  machin¬ 
ery  and  manufacturing  companies.  To  the  north  and  west  are  located  many  cattle 
ranches  and  a  great  amount  of  agricultural  products  as  a  result  of  irrigation 
xU  tnat  area  is  produced.  It  appears  that  the  principal  part  of  these  products 
are  marketed  at  El  Paso. 
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A  brunch  of  the  University  of  Texas,  College  of  Lines,  is  located  in 
2i  p-iuic,  as  well  as  the  Era df  ord  School  for  Girls  end  a  large  public  school 
system.  Fort  bliss,  the  largest  U.  S.  cavalry  post,  is  located  near  21  Paso. 

The  applicant  r.&ae  an  investigation  as  to  the  need  for  the  proposed 
station  and  contacted  a  number*  of  people  in  civic,  industrial,  educational  and 
religious  pursuits.  From  this  investigation  it  is  his  opinion  that  there  is 
an  urgent  public  demand  for  the  establishment  of  the  proposed  station. 

From  a  tentative  program  submitted,  it  appears  that  considerable  time 
is  to  be  devoted  to  news  broadcasts,  weather  and  market  reports  and  to  civic 
an!  religious  natters  on  sustaining  programs.  The  applicant  proposes  to  use 
high-grade  electrical  transcriptions  and  a  minimum  of  phonograph  recordings. 

It  j s  expected  that  the  proposed  station  will  be  operated  sixteen  hours  a  day 
and  about  15>>  of  that  time  will  be  recorded  programs.  It  is  contended  on  behalf 
of  the  applicant  that  a  wealth  of  program  material  will  be  available  to  supply 
the  needs  of  the  proposed  station.  The  respondent ,  KPS.',  however,  contends 
that  sufficient  talent  would  rot  be  available  at  El  Paso  to  sustain  the  daily 
schedule  proposed  by  the  applicant  due  to  the  fact  that  organizations  and  groups 
such  as  those  listed  would  be  available  for  only  comparatively  few  broadcasts 
and  there  ir>  not  sufficient  material  to  replace  them. 

The  Commission’s  engineer  testified  that  no  objectionable  interfer¬ 
ence  with  stations  non  licensed  would  result  from  the  operation  of  the  proposed 
station  at  El  I-aso.  The  area  of  this  city  is  now  served  by  Stations  KTSM  and 
lUAil,  located  there,  which  operate  or.  If  10  kilocycles  with  power  of  100  watts 
and  share  time.  In  ad  .lit  ion,  service  is  also  available  from  Station  lEJ, 
operating  or  10S0  kilo  cycles  with  power  of  1  kilowatt;  Station  I-IEFV,  operating 
on  1B10  kilocycles  wi th  power  of  100  watts;  Station  XEF,  operating  on  980  kilo¬ 
cycles  with  power  of  100  watts;  and  Station  -IE?,  operating  on  11C0  kilocycles 
with  power  of  500  watts,  all  located  at  Juarez,  directly  across  the  border  from 
El  Paso.  In  addition  to  this,  secondary  service  is  available  from  various  dis¬ 
tant  clear  charnel  stations  at  night.  The  proposed  transmitter  equipment  and 
the  proposed  ar.tonna  complies  with  the  requirements  of  the  Commission,  and  the 
proposed  transmitter  site  is  also  satisfactory  to  the  Engineering  Department 
of  the  Commission.  There  are  no  pending  applications  which  involve  a  ques¬ 
tion  of  interference  with  the  proposed  station. 


Facts  Adduced  in  Behalf  of  Station  KTSM,  Intervenor 


Cn  April  11,  1956,  the  Tri-state  Broadcasting  Company,  licensee  of 
Station  KTSM,  filed  a  petition  to  intervene  in  this  proceeding  which  thereafter 
was  granted  by  the  Commission.  The  grounds  of  intervention  aro  as  follows: 

”1.  There  are  insufficient  nev;  sources  of  revenue  available 
from  broadcast  sponsorship  to  insure  the  financial  sta¬ 
bility  of  the  proposed  station.  Advertising  for  the 
station  would  necessarily  have  to  come  from  those  spon¬ 
sors  new  making  use  of  the  facilities  of  Station  KTSM. 
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2.  The  application  of  Dor ranee  D.  Roderick  merely  proposes 
bo  establish  a  broadcast  inf.,  station  which  would  serve 
as  an  adjunct  to  applicant’s  newspaper  and  not  as  an 
independent  informative  and  entertainment  medium. 

3.  The  listening  public  in  El  Faso  will  bo  adversely  af¬ 
fected  by  the  establishment  of  an  additional  station 
which  would  tend  to  deplete  the  revenues  of  petitioner’s 
station,  XTSivI,  and  prevent  it  from  rendering  its  present 
High  calibre  broadcasting  service* 

4.  There  is  no  need  for  the  establishment  in  El  Faso  of  an 
additional  broadcasting  medium  such  as  that  proposed  by  the 
applicant  Roderick  since  it  would  merely  provide  a  somewhat 
questionable  and  undesired  broadcasting  service.” 

Dr.  Kerman  S.  Hettinger,  of  Philadelphia,  Pennsylvania,  a  member  of 
the  faculty  of"  the  Wharton  School  of  the  University  of  Pennsylvania  and  widely- 
known  student  and  author  on  the  subject  of  broadcasting  economics,  testified 
in  behalf  of  the  intervenor  from  data  obtained  almost  exclusively  from  official 
government  reports  of  the  Bureau  of  Census  and  other  government  departments 
to  the  effect  that  the  potential  advertising  volume  i:i  El  Paso  in  1935  was 
inadequate  to  support  another  breadcasting  station.  Of  the  1,283  retail  estab¬ 
lishments  in  El  Paso  516  are  classified  by  the  government  as  food  stores,  20 
as  farmers*  supplies  stores,  15  as  general  merchandise  stores,  50  as  apparel 
stores,  250  as  automotive  establishments,  31  as  furniture  and  household  supply 
stores,  31  as  lumber ,  building  and  hardware  stores,  142  as  restaurants  and 
loo  as  miscellaneous  stores.  The  total  gross  volume  of  business  of  these  stores 
in  1933  was  $21,546,000.  In  addition  to  these,  there  are  361  service,  amuse¬ 
ment  and  hotel  establishments  v/hich  did  a  gross  business  of  $2,234,000  in  193J5. 
This  evidence  disclosed  the  average  percentage  of  retail  sales  expended  on 
advertising  in  various  fields  of  business  in  the  United  States  and  also  dis¬ 
closed  the  estimated  volume  of  retail  business  done  in  El  Paso  in  1935  by  each 
of  those  retail  groups.  A  sui-nary  of  the  estimated  potential  advertising  in 
Pi  Paso  from  the  various  groups  is  as  follows: 


Croup 

Fo^d 

Gene ral  Me rchand i sc 
Farmers’  Supply 
Apparel 
Aut omotive 

Furniture  and  Household 

Restaurants 

Lumber  arid  Hardware 

Miscellaneous 


Sale s  in  1933 

)5 , 157 , COO 
4,829,000 
226 , 000 
1,332,000 
4,053,000 
956,000 
2,265,000 
771,000 
2,284,000 


Potential  Advertising 

$  42,348 

161,252 
2,260 
45,219 
48,653 
66,410 
24 , 915 
4,700 
26,517 


Total  retail  establishments 


$21,546,000 


$422,354 


Total  service  industries  $  2, 234,000 
Total  potential  advertising  revenue 


$  44,680 
$467,034 
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This  testimony  shows  that  retail  trade  throughout  the  United  States 
increased  by  28$  from  1933  to  1935.  Applying  the  national  average  of  increase 
to  El  Paso,  the  total  estimated  potential  advertising  revenue  for  1935  was 
')597,803. 

In  addition  to  Station  KT3.it  which  is  the  only  commercial  radio  sta¬ 
tion  located  at  El  Paso,  the  city  supports  three  newspapers,  viz.,  the  Herald- 
Post,  which  is  owned  by  the  Scripps-Howard  Company,  and  the  Morning  Times  and 
the  Sunday  Time  s ,  70$  of  the  stock  of  which  is  owned  by  the  applicant  and  is 
valued  at  *130, 800,  The  applicant  also  owns  stock  in  the  Globe  News  Publishing 
Company,  of  Amarillo,  Texas,  which  he  values  at  015,000, 

It  is  shown  that  the  advertising  lineage  of  the  Morning  Times  was 
2,222,306  agate  lines,  the  Sunday  Times  1,053,003  agate  lines,  and  the  Herald- 
Post  2,516,048  agate  lines.  Using  the  agate  line  rates  of  these  newspapers  as 
shown  by  the  testimony,  the  advertising  volume  of  the  Morning  Times  amounts  to 
0197,836.  The  volume  of  the  Sunday  Times  was  '93,717,  and  of  the  Herald-Post 
0269,217,  or  a  tot si  of  3560, 770.  The  advertising  volume  of  KTSM  in  1935  was 
049,058,  The  combined  newspaper  and  radio  dollar  advertising  volume  in 
El  Paso  in  1935,  therefore,  was  *609,828,  It  is  contended  on  behalf  of  the 
intervenor  that  revenue  in  El  Paso  is  barely  adequate  to  support  the  existing 
advertising  media  and  that  no  revenue  is  available  to  support  another  radio 
slat  ion. 


Dr.  Hettinger  also  testified  that  he  had  never  been  in  El  Paso  and 
that  his  deductions  were  made  from  surveys  of  the  statistical  reports  referred 
to.  He  admitted  that  there  mere  seme  errors  in  his  compilation  of  the  Mexican 
population  of  El  Paso.  The  applicant  offered  in  evidence  a  pamphlet  issued  by 
the  intervener  in  the  latte?  part  of  1935,  which  in  part  reads  as  follows: 


"There  are  15,0C0  radio  sets  in  El  Faso,  and  as  the  government 
census  gives  a  conservative  estimate  of  4  1/3  persons  to  a  set, 

KTSH  reaches  approximately  65,000  persons  in  El  Paso  alone.  During 
the  world  series  it  was  estimated  that  100,000  people  were  listening 
to  this  station.  Telegrams  and  letters  reported  reception  from 
Sierra  Blanca,  Las  Cruces,  Hot  Springs  and  Chihuahua  City  and  other 
cormunit ie s . " 


The  applicant  also  submitted  figures  from  a  school  census  to  show  that  85$  of 
the  population  of  El  Paso  speaks  the  English  language,  10$  understands  only 
Spanish  and  5$  is  totally  illiterate.  It  is  shown  on  behalf  of  tho  intervenor 
that  the  growth  of  El  Paso  has  been  confined  almost  exclusively  to  the  Mexican 
portion  of  the  population.  The  non-Mexican  population  of  the  city  declined 
during  the  period  1920-1930  from  46,971  to  44,130,  while  the  non-Mexican  popula¬ 
tion  of  the  county  decreased  from  63,252  in  1920  to  54,208  in  1930.  The  Mexican 
population  of  the  City  of  El  Paso  increased  from  30,589' in  1920  to  58,291  in 
1930,  while  in  the  county  it  rose  from  38,625  to  77,389.  The  population  of 
El  Paso  in  1930  was  56.9$  Mexican  and  38.2$  native-born  whites. 

The  number  of  income  tax  returns  per  1,000  population  in  El  Paso  is 
35  as  against  a  natiorai  average  of  31.7;  however,  that  of  the  county  is  8.9  as 
against  the  came  national  average.  The  percentage  cf  homes  owned  in  El  Paso  CO 
is  29$  as  compared  with  47$  for  the  country  as  a  whole,  and  the  average  factory _ PO 
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v.rQ£fG  of  El  Pa  no  was  $753  an  compared  with  $883  for  the  United  States  as  a  whole. 
Of  25  cities  of  comparable  size,  El  Paso  stands  19th  in  the  number  of  income 
tax  returns  filed. 

In  1929  the  index  value  of  products  for  the  nation  as  a  whole  stood 
at  117.2$  of  the  1923-1927  average.  By  1933  this  had  declined  to  53.7$  of  the 
same  average.  The  decline  in  El  Paso,  however,  had  been  from  119.6$  in  1929  to 
37,4$  in  1933.  //ages  in  El  Paso  dropped  from.  116.3$  in  1929  to  45.6$  in  1933 
of  the  1925-1927  average. 

From  Dr.  }'ett Inzer's  analysis  of  per  capita  retail  sales  of  seventeen 
cities  of  comparable  size,  El  Paso  in  3933  stood  16th.  in  the  per  capita  of 
retail  sales  and  was  second  in  showing  the  hippiest  decline  in  retail  sales  as 
against  the  other  cities  on  the  list. 

Upon  cross  examination  by  Commission  counsel  Dr.  Hettinger  was  asked 
this  question: 

"As  I  understand  you,  Doctor,  you  are  not  prepared  to  state  as  a 
conclusive  proposition  from  your  examination  and  study  that  the  City 
of  El  Faso  cannot  now  support  another  broadcasting  station,  a  conclu¬ 
sive  proposition?" 

Dr.  Hettinger's  answer  to  this  question  was: 


"Not  as  categorically  as  that,  no." 

Station  KTSin  is  owned  and  operated  by  the  Tri-state  Broadcasting 
Company,  the  principal  stockholders  of  which  are  Mrs.  Y/.G.  Y/alz,  F.  L.  Koons 
and  Yir.  C.  T.ailey,  Mrs  Y/alz  owns  85$  of  the  stock  and  resides  somewhere  between 
El  Paso  and  San  Antonio,  Texas,  She  lives  at  the  Gunmen  Hotel  when  in  San 
Antonio  but  is  not  a  permanent  resident  there.  She  does  not  spend  any  time  to 
speak  of  at  the  station.  Kr.  Noons  owns  10$  of  the  stock  and  is  active  in  the 
affairs  of  the  station,  devoting  about  two  hours  daily  to  duties  connected  with 
it.  Ho  receives  a  salary  of  $50  a  month.  Mr.  Bailey  resides  in  El  Paso  and 
devotes  a  small  portion  of  his  time  tu  the  station.  He  owns  the  remaining  5$ 
of  the  stock.  Ti.c  three  stockholders  compose  the  board  of  directors.  Mr.  Karl 
0.  l/ylor,  the  manager  of  tie  station,  receives  t.  salary  of  )275  a  month  and  a 
10$  bonus,  which  bonus  in  1935  amounted  to  approximately  $1,500. 

Station  KTSH  was  first  licensed  in  August,  1929,  and  operates  on  1310 
kilocycles  with  po’-cr  of  100  -watts.  The  station  operated  without  profit  until 
1934.  The  profit,  during  1934  amounted  to  approximately  $4,000  and  in  1935  it 
was  $7,000,  Station  I/TSil  represents  an  investment  of  $27,000.  A  dividend  of 
y 5,000 ,  declared  in  1935,  was  the  only  return  to  the  stockholders  since  they 
first  took  over  the  station. 


There  are  fifteen  full-time  employees  on  the  payroll  of  KTSM,  consist¬ 
ing  of  a  station  manager,  two  announcers,  one  announcer  and  salesman,  program 
director  and  assistant  director,  chief  engineer  and  two  assistants,  throe  sales¬ 
men,  bookkeeper,  accountant  and  continuity  writer,  with  a  monthly  payroll  of 
approximately  )2 , 0U0 .  The  present  staff  represents  an  increase  from  four  em¬ 
ployees  in  1929. 
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; station  O’hU  operates  continuously  from  6:30  a.m,  to  11:00  p.m. 

Only  15>  of  the  station's  time  is  devoted  to  live  talent.  The  evidence  on 
behalf  of  the  intervener  shews  there  are  no  theatre  orchestras  or  night  club 
bands  and  very  few  persons  devote  their  entire  tine  to  music;  the  live  talent 
used  by  tne  intervouor  represents  the  maximum  amount  available  which  is  of 
sufficiently  high  calibre  to  meet  the  station's  standard  of  broadcasts.  Most 
of  the  performers  are  regularly  employed  in  some  other  business  and  their  time 
for  preparation  and  production  of  programs  is  limited,  and  also  because  of  lack 
of  time  for  rehearsals  their  repertoires  are  also  limited.  It  is  shown  that 
the  intervener  has  trained  and  developed  a  number  of  outstanding  performers  now 
on  largo  stations  or  with  the  networks.  From  time  to  time  amateur  contests 
are  put  on  to  uncover  any  new  talent  and  those  performers  meeting  the  requisite 
qualifications  are  used  for  regular  broadcasts  by  the  intervenor,  El  Paso  is 
not  a  center  for  professional  talent  and  the  closest  places  from  which  such 
talent  can  be  secured  are  hollywood  and  Dallas. 

The  station  also  has  the  exclusive  use  of  two  of  the  best  library 
transcription  services  and  expends  about  :;300  monthly  for  this  purpose.  It  is 
shown  that  when  well-known  persons  or  famous  artists  come  to  El  Paso  the  facil¬ 
ities  of  the  station  are  offered  to  them  for  broadcasting.  The  station's 
policy  prohibits  the  broadcasts  of  clairvoyants,  astrologers,  nurnerologists , 
etc.,  and  does  not  permit  patent  medicine  advertising. 


The  facilities  of  the  station  have  been  made  available  for  the  broad¬ 
casting  of  local  events  of  general  public  interest  and  considerable  time  has 
b:cn  devoted  to  religious  broadcasts  of  the  various  denominations.  Sports  and 
athletic  events  are-  also  broadcast ,  as  well  as  news  covering  local  state  and 
national  interests.  It  appears  that  from  60;>  to  65>,  of  KT'SM's  time  is  commer¬ 
cially  sponsored  and  adequate  time  is  made-  available  for  broadcasting  all  civic 
or  community  matters.  The  newspapers  cf  El  Paso  do  not  now  carry  a  list  of 
KTSM's  programs  and  such  list  is  brought  to  the  attention  of  the  public  through 
broadcast  announcement s . 


ccjclusicms 


1. 

qualified  to 


Tlio  applicant  is  legally,  technically,  financially  and  otherwise 
construct  and  operate  the  proposed  station. 


opinion  that 
according  to 
KTSIJ  and  tho 


From  a  consideration  of  tho  cut  ires  record,  tho  Examiner  is  of  the 
the  City  of  hi  Paso,  with  a  metropolitan  population  of  118,461, 
tho  1030  census,  will  support  two  radio  broadcast  stations  such  as 
ono  proposed  by  the  applicant. 


3. 

broadcast  of 


There  is  a  need  for 
programs  as  proposed 


tho  services  of  the  proposed  station  and  the 
uy  the  applicant  would  serve  public  interest. 


4. 

any  licensed 


ho  objectionable  interference 
station  if  the  proposed  station 


would  occur  to  the  service  area  of 
is  authorized  to  operate  at  El  Paso 


5.  The  proposed  equipment  complies  with  the  Rules  and  Regulations  of 
-•;he  Commission  and  the  proposed  site  is  satisfactory  to  the  Engineering  Depart¬ 
ment  of  the  Commission. 
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6,  The  applicant  should  be  required  to  mark  and  light  the  towers  of 
the  proposed  station  in  accordance  with  the  specifications  of  the  Departnent  of 
Commerce  and  as  contemplated  by  Section  303  of  the  Communications  Act  of  1934. 

7.  The  granting  of  the  application  would  serve  public  interest,  con¬ 
venience  and  necessity, 

HECCMMEKDATION 

It  is  accordingly  recommended  that  the  application  of  Dorrance  D. 
Roderick  for  a  construction  permit  requesting  authority  to  construct  a  new  radio 
broadcast  station  at  El  Paso,  Texas,  to  operate  on  1500  kilocycles  with  power 
of  IOC  watts,  unlimited  time,  be  granted  on  condition  that  the  towers  of  the 
proposed  station  be  marked  and  lighted  in  accordance  with  the  specifications 
of  the  Department  of  Commerce . 


George  H.  Hill, 
Examiner. 

Submitted  June  29,  1930, 
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Federal  Communications  Commission  Aug  14  1936  Office 
of  Secretary. 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3858 

In  re  Application  of 
Dorrance  D.  Roderick 

El  Paso,  Texas 
For  Construction  Permit 

Exceptions  of  KTSM  to  Examiner’s  Report  No.  1-256 
and  Request  for  Oral  Argument 

Tri-State  Broadcasting  Company,  licensee  of  radio-sta¬ 
tion  KTSM,  El  Paso,  Texas,  and  intervenor  in  the  pro¬ 
ceedings  on  the  above  designated  application  of  Dorrance 
D.  Roderick  for  a  new  broadcasting  station  in  El  Paso, 
Texas  herewith  files  its  exceptions  to  the  examiner’s  report 
(No.  1-256)  on  said  application,  and  in  particular  excepts 
as  follows: 

1.  Exception  is  taken  to  the  recommendation  of  the  ex¬ 
aminer 

“that  the  application  of  Dorrance  D.  Roderick  for  a  con¬ 
struction  permit  requesting  authority  to  construct  a  new 
radio  broadcast  station  at  El  Paso,  Texas,  to  operate  on 
1500  kc.  with  power  of  100  watts,  unlimited  time,  be 
granted” 

and  to  his  failure  to  recommend  that  the  application  be 
denied. 

The  report  of  the  examiner  discloses  his  acceptance  of 
the  facts  adduced  on  behalf  of  KTSM  shown  on  pages  3 
to  7  of  said  report.  The  testimony  of  Dr.  Herman  Het¬ 
tinger  whose  qualifications  as  an  expert  on  the  subject  of 
broadcasting  economics  are  conceded  by  the  examiner,  is 
uncontroverted  and  stands  without  contradiction  in  the 
report  “to  the  effect  that  the  potential  advertising  volume 
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in  1935  was  inadequate  to  support  another  broadcasting 
station.”  (Ex.  Rep.  page  4),  and  “that  revenue  in  El  Paso 
is  barely  adequate  to  support  the  existing  advertis- 

460  ing  media  and  that  no  revenue  is  available  to  sup¬ 
port  another  radio  station.”  (Ex.  Rep.  page  5). 

The  acceptance  of  this  uncontradicted  testimony  based 
upon  uncontradicted  facts  from  official  government  reports 
compels  the  conclusion  that  El  Paso  can  afford  adequate 
economic  support  for  only  one  station. 

The  income  derived  from  advertising  is  the  basis  for 
maintenance  of  high  calibre  programs  under  the  Ameri¬ 
can  system  of  broadcasting.  When  a  station’s  income  is 
depleted  in  any  way  from  outside  sources,  it  results  in  de¬ 
terioration  of  program  service  and  the  listening  public 
is  ultimately  prejudiced.  Since  the  testimony  as  well  as 
the  findings  of  the  examiner  indicate  that  the  applicant 
Roderick  intends  to  derive  his  revenue  from  precisely  the 
same  sources  as  now  sponsor  commercial  programs  on 
KTSM  and  since  these  sources  are  inadequate  for  two  sta¬ 
tions,  the  existing  station  is  entitled  to  such  protection  as 
would  permit  it  to  maintain  its  present  program  service 
and  the  application  of  Mr.  Roderick  should  have  been  recom¬ 
mended  for  denial. 

2.  The  examiner  erred  in  failing  to  find  that  the  same 
persons  and  companies  mentioned  by  the  applicant  as  pros¬ 
pective  advertisers  are  present  advertisers  on  KTSM  and 
are  practically  identical  with  a  selected  list  of  KTSM  clients 
(R.  246) ;  that  all  of  them  have  been  solicited  from  time  to 
time  to  increase  their  advertising  budgets  with  KTSM  (R. 
247) ;  that  the  proposed  rate  card  of  the  applicant  is  closely 
similar  to  that  of  KTSM  with  rates  about  10%  lower  (R. 
247) ;  that  the  parties  listed  by  the  applicant  as  prospective 
advertisers  represent  a  major  portion  of  the  KTSM  ac¬ 
counts;  and  that  if  the  proposed  station  usurped  these  ac¬ 
counts,  KTSM  would  be  operated  at  a  deficit. 

3.  The  examiner  erred  in  failing  to  find  that  such  a  sta¬ 
tion  as  that  proposed  by  the  applicant  would  derive  its  rev¬ 
enue  from  the  same  sources  and  advertisers  as 

461  KTSM  (R.  243) ;  that  existing  advertising  budgets 
would  not  be  increased  to  meet  the  needs  of  an  ad¬ 
ditional  station;  and  that  the  loss  of  local  advertising  rev¬ 
enue  by  KTSM  would  necessitate  a  curtailment  of  expenses 
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and  result  in  less  satisfactory  program  service  for  lis¬ 
teners  (R.  244). 

4.  The  examiner  erred  in  failing  to  make  any  finding  with 
respect  to  solicitation  of  advertising  in  El  Paso  by  Mexican 
stations  whereas  the  record  shows  that  in  addition  to 
KTSM,  there  are  four  broadcasting  stations  located  in 
Juarez,  Mexico,  just  across  the  border  from  El  Paso,  which 
solicit  advertising  in  El  Paso  at  extremely  low  rates,  aver¬ 
aging  from  20%  to  25%  of  those  for  KTSM;  that  these 
broder  stations  undercut  their  own  rates  in  efforts  to  obtain 
advertising;  that  as  a  result  of  such  low  rates  the  Mexican 
stations  carry  considerable  advertising  for  El  Paso  busi¬ 
ness  establishments  (R.  242-243) ;  and  that  KTSM  does 
not  solicit  advertising  in  Juarez  and  is  prohibited  from 
doing  so  under  Mexican  law  (R.  243). 

5.  Exception  is  taken  to  the  third  conclusion  of  the  exam¬ 
iner  at  page  7  of  the  mimeographed  report,  that 

“From  a  consideration  of  the  entire  record,  the  Exam¬ 
iner  is  of  the  opinion  that  the  City  of  El  Paso,  with  a  metro¬ 
politan  population  of  118,461,  according  to  the  1930  census, 
will  support  two  radio  broadcast  stations  such  as  KTSM 
and  the  one  proposed  by  the  applicant” 

whereas  the  uncontradicted  testimony  and  the  basic  find¬ 
ings  of  fact  made  by  the  examiner  compel  an  opposite  con¬ 
clusion. 

The  aforementioned  statement  designated  as  conclusion 
2  in  the  examiner’s  report  is  not  derived  from  any  testi¬ 
mony  in  the  record  and  conflicts  with  the  finding  made  in 
the  report  at  page  5  that 

“revenue  in  El  Paso  is  barely  adequate  to  support 
462  the  existing  media  and  that  no  revenue  is  available 
to  support  another  radio  station.” 

6.  The  examiner  erred  in  failing  to  find  that  the  estimated 
expenses  of  $1600.00  for  monthly  operation  were  entirely 
inadequate  for  a  station  of  the  type  proposed  and  not  based 
on  any  actual  operating  experience  (R.  94). 

Most  of  the  cost  items  mentioned  by  the  applicant  in  his 
testimony  were  considerably  underestimated  in  comparison 
with  stations  of  similar  classification  (R.  252).  Moreover, 
a  number  of  important  items  essential  to  the  proper  opera- 
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tion  of  a  broadcasting  station  were  omitted  from  the  appli¬ 
cant’s  schedule  and  if  such  omitted  items  had  been  included 
the  monthly  estimates  would  be  increased  by  $700.00  (R. 
252)  and  would  indicate  that  the  proposed  station  could 
not  be  operated  on  a  sound  economic  basis. 

7.  The  examiner  erred  in  making  findings  which  arc 
purely  conjectural  and  without  evidentiary  basis  to  the 
effect  that  the  applicant  “contacted  a  number  of  business 
concerns  of  El  Paso  and  upon  assurances  from  the  parties 
contacted,  he  estimates  an  annual  income  of  $25,000  for  the 
station  from  the  start,”  where  as  there  is  no  testimony  in 
the  record  other  than  hearsay  upon  which  such  findings 
might  be  based. 

8.  Exception  is  taken  to  finding  made  on  page  3  of  the 
mimeographed  report,  as  follows : 

“The  applicant  made  an  investigation  as  to  the  need  for 
the  proposed  station  and  contacted  a  number  of  people  in 
civic,  industrial,  educational  and  religious  pursuits.  From 
this  investigation  it  is  his  opinion  that  there  is  an  urgent 
public  demand  for  the  establishment  of  the  proposed  sta¬ 
tion.” 

The  self  serving  character  of  the  testimony  from 
463  which  the  above  statement  was  derived  is  obvious. 

According  to  the  examiner  the  need  for  service  is 
shown  only  by  the  opinion  of  the  applicant  himself  without 
any  substantiating  testimony.  It  is  an  elementary  con¬ 
sideration  that  the  burden  of  proving  the  need  for  service 
in  a  community  is  upon  the  applicant  and  that  this  burden 
must  be  met  before  new  or  additional  service  is  authorized. 
Such  proof  does  not  consist  merely  of  the  opinion  of  the 
applicant.  It  must  include  facts  which  can  be  elicited 
through  the  testimony  of  witnesses  at  the  hearing  or  by 
deposition.  The  applicant  relied  solely  upon  his  own  opin¬ 
ion  in  the  matter  and  disregarded  the  second  ground  set 
out  in  the  notice  of  hearing,  which  was 

“To  determine  the  need  for  additional  service  in  the  area 
proposed  to  be  served.” 

The  failure  to  tender  proof  on  this  issue  is  the  basis  upon 
which  the  examiner  should  have  found  that  no  need  was 
shown  for  additional  service  of  the  type  proposed  in  the 
El  Paso  area. 
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9.  Exception  is  taken  to  the  third  conclusion  of  the  ex¬ 
aminer  on  page  7  of  the  mimeographed  report,  that 

4 ‘There  is  a  need  for  the  services  of  the  proposed  station” 
since  it  is  apparent  from  the  foregoing  exception  (no.  8) 
that  there  is  no  finding  of  evidentiary  facts  or  anv  testi- 
mony  in  the  record  from  which  such  a  conclusion  could  be 
formed. 

10.  The  examiner  erred  in  admitting  as  evidence  a 
pamphlet  not  properly  identified  and  without  any  probative 
value  whatsoever,  as  shown  by  the  excerpt  therefrom  at 
page  5  of  the  mimeographed  report. 

11.  Exception  is  taken  to  the  conclusion  of  the  ex- 
464  aminer  that 

‘‘the  broadcast  of  programs  as  proposed  by  the 
applicant  would  serve  public  interest” 

whereas  the  testimony  of  the  applicant,  Mr.  Roderick  dis¬ 
closes  that  the  advertising  policy  of  the  proposed  station 
would  permit  the  broadcast  of  much  patent  medicine  ad¬ 
vertising  and  advertising  for  Mexican  divorce  lawyers  (R. 
122-125). 

12.  The  examiner  erred  in  failing  to  find  that  Station 
KTSM  has  an  arrangement  with  the  International  News 
Service  and  the  El  Paso-Herald  Post  for  complete  news 
coverage  of  local  state  and  national  events  and  that  Mr. 
Roderick’s  newspaper,  the  El  Paso  Times  had  consistently 
refused  to  enter  into  any  such  arrangement  which  would 
provide  broadcast  news  items  for  the  El  Paso  community. 

13.  The  examiner  erred  in  failing  to  find  that  practically 
all  of  the  persons  and  groups  mentioned  by  the  applicant 
as  potential  program  material  have  appeared  and  are  now 
appearing  on  Station  KTSM  (R.  244-245)  ;  that  these  per¬ 
sons  are  usually  employed  on  a  full  time  basis  elsewhere 
and  so  cannot  give  more  time  to  rehearsals  and  program 
production;  and  that  they  can  be  used  for  broadcasting 
purposes  only  as  their  time  and  repertoire  will  permit  (R. 
245) ;  and  that  there  is  not  sufficient  new  program  material 
in  addition  to  that  mentioned  to  provide  a  satisfactory 
program  schedule  for  a  second  station  (R.  249-250). 

14.  The  examiner  erred  insofar  as  he  states  at  page  3  of 
the  mimeographed  report  that 
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“It  is  contended  on  behalf  of  the  applicant  that  a  wealth 
of  program  material  will  be  available  to  supply  the  needs 
of  the  proposed  station” 

whereas  the  testimony  shows  and  the  examiner 
465  should  have  found  that  practically  all  of  the  avail¬ 
able  talent  which  could  be  used  in  the  production  of 
interesting  and  entertaining  programs  is  being  used  by 
KTSM  (R.  227)  and  that  a  second  station  such  as  that 
proposed  by  the  applicant  Roderick  would  merely  duplicate 
a  service  already  being  satisfactorily  rendered  (R.  228). 

15.  The  examiner  erred  in  failing  to  find  that  applicant’s 
proposed  station  would  be  located  adjacent  to  the  Mexican 
border  and  that  approximately  40%  to  45%  of  its  service 
area  would  lie  in  Mexico,  thereby  depriving  United  States 
citizens  of  the  broadcasting  service  to  which  they  are  en¬ 
titled  from  United  States  stations. 

16.  Exception  is  taken  to  the  failure  of  the  examiner  to 
conclude  that  sufficient  satisfactory  service  is  now  avail¬ 
able  in  El  Paso  from  KTSM  and  from  several  clear  chan¬ 
nel  stations  as  well  as  from  four  Mexican  stations  located 
across  the  border  from  El  Paso  at  Juarez,  Mexico. 

17.  The  examiner  erred  in  reaching  the  conclusion  that 

“The  granting  of  the  application  would  serve  public  in¬ 
terest,  convenience  and  necessity” 

and  in  failing  to  conclude  that  “public  interest,  convenience 
and  necessity  would  best  be  served  by  denial  of  the  appli¬ 
cation.” 

Request  for  Oral  Argument 

Tri-State  Broadcasting  Company  hereby  requests  oral 
argument  before  the  Broadcast  Division  on  its  exceptions 
filed  herein  pursuant  to  paragraph  106.29  of  the  Rules  and 
Regulations. 

PHILIP  G.  LOUCKS, 
ARTHUR  W.  SCHARFELD, 
Attorneys  for  Tri-State  Broad¬ 
casting  Company  (KTSM). 
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466  Verification  and  Affidavit  of  Service : 

District  of  Columbia, 

City  of  Washington,  ss. 

"  Arthur  W.  Scharfeld,  being  first  duly  sworn  deposes  and 
says  that  he  is  attorney  for  Tri-State  Broadcasting  Com¬ 
pany;  that  the  facts  stated  in  the  foregoing  “Exceptions  of 
KTSM  to  Examiner’s  Report  No.  1-256  and  Request  for 
Oral  Argument”  are  true  of  his  own  knowledge  except 
such  facts  as  are  therein  stated  to  be  on  information  and 
belief  and  these  he  believes  to  be  true;  deponent  further 

states  that  on  the . day  of  August,  1936  he 

served  by  registered  mail  a  true  copy  of  the  above  “Excep¬ 
tions  of  KTSM  to  Examiner’s  Report  No.  1-256  and  Request 
for  Oral  Argument”  on  Dor  ranee  D.  Roderick,  200  San 
Francisco  Street,  El  Paso,  Texas. 


Subscribed  and  sworn  to  before  me  this . day 

of  August,  1936. 


Notary  Public. 

(Seal) 

My  Commission  Expires . 

467  Endorsed:  Federal  Communications  Commission 
Aug  18  1936  Received  3rd  Mail  Mail  and  Files 

Federal  Communications  Commission 

Washington,  D.  C. 

Docket  No.  3858 

Examiner’s  Report  No.  1-256 

In  re  application  of  Dorrance  D.  Roderick, 

El  Paso,  Texas. 

For:  Construction  permit 

Request  for  Oral  Argument 

This  is  to  acknowledge  the  receipt  of  exceptions  to  Ex¬ 
aminer’s  Report  No.  1-256,  by  above  applicant,  Dorrance 
D.  Roderick,  and  to  enter  his  request  for  oral  argument  in 
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support  of  Examiner’s  Report  No.  1-256  per  the  rules  and 
regulations  of  the  Commission. 

Respectfully  submitted. 

DORRANCE  D.  RODERICK 
El  Paso,  Texas 

By  JAMES  H.  HANLEY,  His  Attorney 
District  of  Columbia,  ss: 

James  H.  Hanley,  being  first  duly  sworn,  deposes  and 
says,  that  he  is  attorney  for  Dorrance  D.  Roderick,  and  that 
he  has  mailed  the  foregoing  request  for  oral  argument  to 
all  parties  participating  in  the  hearing  herein,  by  mailing 
a  copy  via  U.  S.  registered  mail,  postage  prepaid. 


Subscribed  and  sworn  to  before  me  this  17th  day  of 
August,  1936 


Notary  Public 

My  commission  expires  Dec.  1,  1937 

468  Minute  #398 

September  22,  1936. 
11:30  A.  M. 

Minutes  of  the  Federal  Communications  Commission 
(Broadcast  Division) 

PRESENT:  Commissioners  Svkes,  Chairman,  Case  and 
Prall. 

Hearing  Docket 

*  *  ♦ 

The  Broadcast  Division  granted  request  for  oral  argu¬ 
ment  in  re  Examiner’s  Report  No.  1-256,  on  the  application 
of  Dorrance  D.  Roderick,  El  Paso,  Texas,  for  construction 
permit  (Docket  No.  385S),  and  directed  that  said  oral  argu¬ 
ment  be  heard  on  November  19, 1936. 

*  #  * 

JOHN  B.  REYNOLDS, 

Acting  Secretary . 


FEDERAL  COMMUNICATIONS  COMMISSION 


27505 


Yhashington,  D.  C. 

) 

) 

) 

)  DOCKET  NO.  3858 

) 

) 

) 

Decided:  June  1,  1938 


Appearances 

Major  Richard  F.  Burges  and  James  H.  Hanley  on  behalf  of 
the  applicant; 

Philip  G.  Loucks  and  Arthur  W.  Scharfeld  on  behalf  of 
Tri-State  Broadcasting  Company; 

James  B.  Cunningham  on  behalf  of  the  Commissions 

STATEMENT  OF  FACTS.  GROUNDS  FOP.  DECISION,  AND  ORDER 
By  the  Commission; 


In  the  Matter  of 
DORRANCE  D.  RODERICK, 

EL  PASO,  TEXAS, 

For  Construction  Permit 


Preliminary  Statement 

This  proceeding  arose  upon  the  application  of  Dorrance  D.  Roderick 
(B3-P-947)  for  a  construction  permit  to  erect  a  new  radio  broadcast  station 
in  El  Paso,  Texas,  on  the  frequency  1500  kc,  with  100  watts  power,  unlimited 
time . 


The  Commission  having  been  unable  to  determine  from  an  examination 
of  the  application  herein  that  a  grant  thereof  would  serve  public  interest, 
convenience  and  necessity,  designated  the  sane  for  a  public  hearing  before 
an  exa.iiner  duly  appointed.  Notice  of  time  and  place  of  hearing  and  the 
issues  to  be  determined  thereon  was  given  the  applicant  and  all  interested 
parties.  In  accordance  with  said  notice,  a  hearing  was  regularly  had  before 
an  examiner  on  May  25,  26  and  27,  1936,  at  which  time  and  place  the  applicant 
and  all  interested  parties  appeared  and  participated  in  said  hearing.  The 
examiner  submitted  his  Report  (No.  1-256)  on  June  29,  1936  in  which  he  recom¬ 
mended  that  the  application  be  granted.  Exceptions  to  the  Examinerf s  Report 
were  filed  on  behalf  of  Tri-State  Broadcasting  Company,  licensee  of  radio 
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Station  KTSM,  an  intervener.  Said  exceptions  raise  no  questions  which  are 
not  involved  in  a  consideration  of  this  application  upon  the  merits. 

Both  intervener  and  the  applicant  presented  oral  argument  to  the 
Broadcast  Division  in  this  matter  on  November  13,  1936. 

Thereafter,  on  December  1,  1936,  the  Commission  entered  its  final 
Order,  effective  January  12,  1937,  granting  the  application.  On  January  12, 

1937  the  Ccmni s s ion  adopted  and  published  its  Statement  of  Facts  and  Grounds 
for  Decision,  pursuant  to  its  Order  of  December  1,  1936.  The  Tri-State 
Broadcasting  Company  (KTSM)  then  petitioned  the  Commission,  en  banc,  for  a 
rehearing  which  was  denied,  Commissioner  Stewart  dissenting.  Whereupon,  Tri- 
State  Broadcasting  Company  (KTSM)  filed  its  Notice  of  Appeal  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia.  An  Order  was  issued  by 
the  Commission  suspending  its  Order  granting  the  application  of  Dorrance  D. 
Roderick,  pending  the  determination  of  the  cause  on  the  merits  by  the  United 
States  Court  of  Appeals. 

On  March  16,  1938  that  Court  reversed  the  Commission  and  remanded 
the  cause  for  further  proceedings.  On  April  14,  1958  the  Oj^inion  and  Judgment 
of  said  Court  were  certified  to  this  Commission.  On  April  20,  1938,  pursuant 
to  and  in  accordance  with  said  Opinion  and  Judgment  the  Commission  vacated 
its  Order  of  December  11,  1936,  effective  January  12,  1937,  and  its  related 
"Statement  of  Facts  and  Grounds  for  Decision"  issued  January  12,  1937,  grant¬ 
ing  the  application  of  Dorrance  D.  Roderick  for  construction  permit  to  erect 
a  new  radio  broadcast  station  at  El  Paso,  Texas,  for  the  use  of  the  frequency 
1500  kc,  with  100  watts  power,  hours  of  operation  unlimited,  and  directed  that 
the  proceedings  upon  said  application  be  reopened  in  accordance  with  the 
certified  copy  of  Opinion  and  Judgment  of  V..e  United  States  Court  of  Appeals 
for  the  District  of  Columbia. 

Upon  further  consideration  of  the  application  of  Dorrance  D.  Roderick 
in  the  light  of  the  record,  and  evidence  before  us,  and  the  decision  of  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia,  we  now  make  the 
following  findings  of  fact,  upon  which  we  base  our  decision  and  Order: 


Statement  of  Facts 

The  application  of  Dorrance  D.  Roderick  seeks  a  construction  permit 
to  erect  a  new  station  in  El  Paso  to  operate  on  the  frequency  1500  kc  with 
a  power  output  of  ICO  watts,  unlimited  time. 

Dorrance  D.  Roderick,  the  applicant,  is  a  citizen  of  the  United 
States  and  therefore  legally  qualified  to  be  a  licensee.  He  was  educated  in 
the  public  schools  of  Kansas  City,  Tulsa  High  School,  and  has  a  B.  A.  Degree 
from  the  University  of  Oklahoma.  For  the  past  seven  and  a  half  years  he  has 
been  engaged  in  publishing  the  El  Paso  Times,  a  daily  newspaper  with  a 
circulation  of  about  25,000.  He  has  had  no  experience  in  the  actual  operation 
of  a  broadcast  station  but  has  done  some  broadcasting  over  radio  stations.  He 
is  a  musician  and  has  been  active  in  the  promotion  of  good  music  in  the  commu¬ 
nity  in  which  he  lives,  is  President  of  the  21  Paso  Symphony  Orchestra,  and 
belongs  to  a  number  of  musical  organizations  in  El  Paso. 
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As  of  December  1,  1935,  the  total  assets  of  the  applicant  are: 
$248,647.86,  consisting  of  stocks  $151,893.07,  bonds  $22,750,  notes  receivable 
$23,900,  real  estate  $43,500,  and  cash  on  hand  $6,604.79,  and  his  liabilities 
as  of  that  date  are  $16,040.26,  leaving  a  net  worth  of  $232,607.60,  not  in¬ 
cluding  the  applicant1 s  home  which  was  built  in  1935  at  a  cost  of  $25,000 
against  which  there  is  a  $7,500  encumbrance.  At  the  time  of  the  hearing  the 
amount  of  cash  had  been  increased  to  approximately  $10,000. 

The  estimated  cost  of  the  transmitter  for  the  proposed  station  is 
$6,000  and  for  the  antenna,  $2,000.  The  studios  will  be  located  on  the  fifth 
floor  of  the  Times  Building.  The  Times  Company  will  give  the  necessary  space 
for  the  studio  free  of  charge  to  the  applicant  until  such  time  as  the  station 
is  on  a  paying  basis.  The  cost  of  installing  two  pianos  and  a  pipe  organ  is 
estimated  at  between  $7,000  and  $3,000. 

The  applicant  proposes  to  employ  a  staff  of  qualified  employees 
consisting  of  a  chief  engineer  at  a  salary  of  $180  a  month;  an  assistant  en¬ 
gineer  at  $100  a  month;  two  announcers  at  $100  each  a  month;  a  program  di¬ 
rector  at  $150  a  month  and  a  studio  orchestra  at  between  $300  and  $400  a  month. 
The  estimated  operating  expenses  of  the  proposed  station  are  approximately 
$1,600  a  month.  He  is  willing,  if  necessary,  to  operate  at  a  loss. 

The  applicant  is  financially  qualified  to  erect  and  maintain  the 
proposed  station. 

The  transmitter  and  antenna  proposed  for  use  by  this  applicant  com¬ 
ply  with  the  technical  requirements  of  the  Commission  and  the  site  selected  is 
satisfactory. 

Stations  KTSM-WDAH  operate  on  the  frequency  1310  kc.  The  applicant 
seeks  operation  on  the  frequency  1500  kc .  The  frequency  separation  between 
Stations  KTSM-WDAH  and  the  proposed  station  is  sufficient  to  insure  simulta¬ 
neous  operation  without  objectionable  interference. 

The  applicant  submitted  a  tentative  program.  Considerable  time  is 
to  be  dovoted  to  news  broadcasts,  weather  and  market  reports,  and  to  civic  and 
religious  matters  on  sustaining  programs.  High  grade  electrical  transcriptions 
will  be  used  with  a  minimum  of  phonograph  recordings.  The  applicant  proposes 
to  operate  16  hours  a  day,  about  15  per  cent  of  which  will  be  recorded  programs. 
The  rates  proposed  to  be  charged  by  the  applicant  are  about  ten  per  cent  less 
than  those  charged  by  Station  KTSK. 

The  applicant  will  conduct  the  proposed  station  independently  of  the 
newspaper  corporation  of  which  he  is  president,  and  the  advertising  on  the  radio 
will  be  separate  and  apart  from  the  advertising  in  the  newspaper.  Those  adver¬ 
tising  in  the  newspaper  will  have  no  preference  or  prior  rights  overy  anyone 
else.  Joint  rates  for  newspaper  and  radio  advertising  will  not  be  offered  or 
made  by  the  applicant. 

Besides  the  Symphony  Orchestra,  El  Paso  has  a  number  of  other  musical 
organizations,  including  dance  orchestras,  glee  clubs,  choirs,  mixed  choruses, 
quartets  and  other  ensembles,  etc.  The  Musician's  Union  has  a  membership  of 
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about  50.  Although  not  a  talent  center,  51  Paso  has  sufficient  talent  to  sup¬ 
port  two  stations  such  as  the  existing  Station  KTSM  and  that  proposed  by  the 
appellant  for  at  least  15  per  cent  of  their  operating  tine. 

El  Paso  is  located  in  the  southwest  corner  of  Texas  adjacent  to  the 
United  States-Mexico  boundary.  According  to  the  1930  Census  the  City  of  El  Paso 
has  a  population  of  102,421,  consisting  of  58,291  Mexican  and  44,130  non-Mexican 
Approximately  85  per  cent  of  the  population  of  El  Paso  speak  the  English  language 
The  El  Paso  metropolitan  area  had  a  population  118,461. 

A  branch  of  the  University  of  Texas  College  of  Mines  is  located  in 
El  Paso  and  located  there  4s  the  Bradford  School  for  Girls.  Fort  Bliss,  United 
States  cavalry  post,  is  located  near  El  Paso. 

It  is  a  trade  center  and  one  of  diversified  interests.  Some  of  the 
important  industries  are:  manufacturing,  jobbing,  mining,  agriculture,  and 
stock  raising.  The  Guggenheim  interests  have  a  large  smelter  in  51  Paso,  as 
does  the  Uichcls  Copper  Refining  Company.  That  area  produces  cctton,  vege¬ 
tables,  fruits  and  alfalfa.  The  Southwest  Portland  Cement  Company  has  a  large 
plant  there,  and  there  are  several  oil  refineries.  It  is  a  railroad  center 
for  that  part  of  the  country. 

The  income  tax  returns  per  thousand  population  in  51  Paso  is  35,  as 
against  the  national  average  of  31.7;  that  of  the  County  is  8.9,  as  against  the 
same  national  average.  The  average  factory  wage  of  51  Paso  as  of  1933  was 
$754.00,  as  against  the  United  States  average  of  $883.00.  Productions  of  a 
value  of  $9,212,440.00  were  manufactured  in  El  Paso  as  of  1933.  There  are 
1,283  retail  establishments  in  El  Paso  cf  which  516  are  classified  by  the 
government  as  food  stores,  20  as  fanners'  supplies  stores,  15  as  general  mer¬ 
chandise  stores,  50  as  apparel  stores,  250  as  automotive  establishments,  31 
as  furniture  and  household  supply  stores,  31  as  lumber,  building  and  hardware 
stores,  142  as  restaurants  and  156  as  miscellaneous  stores.  The  total  gross 
volume  of  business  of  these  stores  in  1933  was  $21,546,000.  In  addition,  there 
are  361  service,  amusement  and  hotel  establishments  which  did  a  gross-business 
of  $2,234,000  in  1933.  There  are  no  figures  in  the  record  as  to  the  succeed¬ 
ing  years  but  at  the  time  of  the  hearing,  business  conditions  in  SI  Paso  had 
improved. 


The  1936  El  Paso  Business  Directory  listed  1,569  business  firms. 

Some  time  after  August,  1934,  the  list  of  advertisers  on  Station  KTSM  numbered 
54,  and  in  1935  the  number  of  accounts  on  the  books  of  Tri-State  Broadcasting 
Company  approximated  250  to  300,  and  at  the  date  of  the  hearing,  the  number  of 
accounts  of  Tri-State  Broadcasting  Company  v/as  approximately  125  advertisers. 

Tri-State  Broadcasting  Company,  KTSM-WDAH,  broadcasts  from  6:30  in 
the  morning  to  11:00  at  night,  about  16^  hours  on  week  days,  and  from  8:00  a.m. 
to  9:15  a.m.  and  from  1:00  p.m.  to  6:30  p.m.,  about  7  hours  on  Sundays,  about 
15  per  cent  of  which  is  devoted  to  live  talent,  about  35  per  cent  to  phonograph 
records,  and  the  remainder,  about  50  per  cent,  to  electrical  transcriptions. 

The  programs  of  Stations  KTSM-WDAH  are  diversified  and  include 
broadcasts  of  two  churches,  namely:  Trinity  Methodist  Church  and  First  Pres¬ 
byterian  Church  Sunday  morning  and  evening,  and  announcements  concerning  other 


churches.  The  KTSM-WDAH  stations  do  not  have  time  available  for  broadcasts  by 
other  churches.  There  are  a  number  of  other  denominations  in  El  Paso,  includ¬ 
ing  Episcopal,  Catholic,  Lutheran,  Mormon,  Christian  Science,  Jewish  and 
Unitarian#  One  of  these  denominations  has  requested  time  on  KTSM  without  suc¬ 
cess. 


Of  the  time  broadcast  by  Tri-State  Broadcasting  Company  stations, 
something  over  400  hours  monthly,  60  to  65  per  cent  is  devoted  to  commercially 
sponsored  programs. 

Radio  Station  KTSM  was  first  licensed  during  the  year  1929  and  has 
since  been  operated  by  the  Tri-State  Broadcasting  Company.  It  has  an  initial 
investment  of  $27,000.  The  station  operated  at  a  loss  in  1929.  There  was 
little  or  no  profit  from  that  date  to  1933.  However,  from  1929  to  1933  the 
station  was  not  competently  managed  and  a  complete  selling  job  of  radio  time 
in  El  Paso  had  not  been  made.  The  attitude  of  the  management  of  the  station 
at  that  time  was  somewhat  antagonistic  and  there  seemed  to  be  no  desire  to 
cooperate  with  existing  agencies  in  El  Paso. 

Some  time  in  1933  “the  selling  job  got  under  way"  and  in  1934  the 
station  had  a  profit  of  $4,0C0.  In  1935,  the  station  mado  a  net  profit  of 
about  $7,000.  It  pays  its  manager  a  salary  of  $275  a  month  and  a  10  per  cent 
bonus  on  net  profit.  In  1935  the  Tri-State  Broadcasting  Company  paid  a  bonus 
to  the  manager  of  $1,656.08.  This  bonus  is  calculated  before  depreciation  and 
certain  items  are  deducted. 

The  City  of  El  Paso  now  receives  primary  broadcast  service  from 
Stations  KTSM  and  WDAH  (which  share  time  on  the  frequency  1310  kc)  with  100 
watts  power  and  are,  for  all  practical  purposes,  one  station,  and  from  four 
Mexican  stations  at  Juarez.  The  quality  of  the  signal  the  Juarez  stations  ren¬ 
der  is  poor.  There  is  no  evidence  in  the  record  as  to  the  kind  of  program 
service  rendered  by  the  stations  in  Juarez.  These  stations  solicit  advertis¬ 
ing  in  El  Paso  at  rates  which  are  20  to  25  per  cent  lower  than  the  rates  of 
Station  KTSM.  It  is  a  matter  of  common  knowledge  that  the  programs  broadcast 
by  the  Mexican  stations  are  primarily  for  their  own  nationals  and  in  the 
Spanish  language.  Intermittent  secondary  service  is  received  from  distant 
clear  channel  stations  at  night,  dependent  to  some  extent  upon  weather  con¬ 
ditions.  During  the  summer  months  atmospheric  disturbances  destroy  or  impair 
the  usefulness  of  that  service  part  of  the  time,  while  in  the  winter  months 
conditions  are  more  favorable  for  radio  transmission  and  the  service  has  more 
usefulness. 


Grounds  for  Decision 


Upon  the  record  and  evidence  before  us,  we  find: 

I.  That  the  existing  licensee  in  El  Paso,  Texas,  operating  Stations 
KTSM-WDAH  something  over  400  hours  per  month,  from  60  to  65  per  cent  of  which 
is  commercially  sponsored,  in  1936  carried  advertising  accounts  for  a  maximum 
of  125  out  of  a  possible  1569  business  establishments;  in  1935  its  maximum  was 
approximately  300  and  in  1934,  54;  that  KTSM-WDAH  had  time  for  morning  and 


evening  cervices  of  but  two  out  of  the  nine  or  more  religious  denominations 
represented  in  El  Paso;  that  the  only  primary  service  from  any  American  sta¬ 
tion  tins  the  more  than  100,000  citizens  of  El  Paso,  Texas,  get,  is  from 
KTSM-V/DAH;  that  in  the  absence  of  affirmative  evidence  to  the  contrary,  the 
reception  in  21  Paso  from  Juarez,  Mexico,  stations  cannot  be  presumed  to  serve 
the  public  interest  of  the  people  of  El  Paso,  Texas;  that  there  is  a  need  for 
an  additional  station  in  El  Paso,  Texas. 

2.  That  a  City  which  can  support  a  Symphony  Orchestra,  besides  numer¬ 
ous  other  musical  organizations,  and  a  Musician's  Union  of  approximately  50,  and 
which  has  a  branch  of  a  State  University,  besides  other  schools,  has  sufficient 
talent  to  make  possible  desirable  program  service  of  two  local  stations; 

5.  The  presence  and  operation  of  an  additional  radio  station  in  El 
Paso  will  result  in  the  creation  of  a  competitive  situation  between  the  appli¬ 
cant  and  the  licensee  of  KT SM-TiDAH.  However,  in  view  of  the  fact  that  for  the 
years  1934  and  1935  the  existing  licensee  made  a  profit  which  is  about  19  per 
cent  in  1934  and  about  28  per  cent  in  1935  on  its  investment,  in  addition  to 
paying  a  substantial  bonus  to  its  manager,  and  which  operated  during  the  years 
1929-33  without  losing  money,  although  operating  in  a  manner  v/hich  was  admit¬ 
tedly  antagonistic  to  the  people  in  El  Paso,  .-aid  still  having  had  but  a  snail 
part  of  the  potential  business  of  the  City  of  El  Paso,  it  does  not  appear  that 
the  expected  competition  will  immediately  or  ultimately  result  in  such  a  re¬ 
duction  in  income  to  Tri-State  Broadcasting  Company  (XTSIM7DAK)  as  to  require 

deterioration  of  it3  service  to  the  listening  public.  Such  corapotitivo  con¬ 
dition  may  reasonably  bo  expected  to  insure  an  improved  broadcasting  service 
tc  the  City  of  El  Paso. 

4.  That  the  applicant  is  legally,  technically  and  financially  quali¬ 
fied  to  construct  and  ojierate  the  proposed  station; 

5.  That  the  proposed  equipment  and  site  selected  for  the  transmitter 
are  in  accordance  with  Commission  requirements; 

6.  That  the  program  service  proposed  by  the  applicant  should  be  of 
interest  to  the  listening  public  in  El  Paso; 

V.  That  public  interest,  convenience  and  necessity  will  be  served 
by  a  grant  cf  this  application. 


ORDER 


ACCORDINGLY: 


Upon  consideration  of  the  entire  record,  as  lie rein  discussed,  and 
oral  argument,  IT  IS  ORDERED,  That  the  amplication  of  Dcrrance  D.  Roderick  for 
construction  permit  BE,  AND  IT  IS  HEREBY ,  GRANTED . 


day 


Til  is  Ordi.r 
of  June,  1938. 


shall  become  effective  at  3:00  a.m. ,  E.S.T.,  on  the  11th 
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In  the  Matter  of  ) 

) 

DORPANCE  D.  RODERICK,  ) 

EL  PASO,  TEXAS,  ) 

For  Construction  Permit  ) 


DOCKET  NO.  3858 


Decided:  June  1,  1938 


CORRECTION 

to 

STATEMENT  OF  FACTS,  GROUNDS  FOR  DECISION,  AND  ORDER 


A  typographical  error  appears  in  the  third  line  on  page  six  of 
the  Commissions  Statement  of  Facts,  Grounds  for  Decision,  and  Order  (Mimeo' 
graph  Number  27565)  adopted  June  1,  1938. 

Delete  "the  tion"  before  "the  more  than  100,000  citizens  of". 


FEDERAL  COMMUNICATIONS  COMMISSION 


Dated:  June  4,  1938. 
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Minutes  of  the 

Federal  Communications  Commission 


Minute  # 239-38 
June  1,  1938 
10:00  A.  M. 


PRESENT:  Commissioners  Craven,  Acting  Chairman; 
Payne,  Sykes,  Brown,  Walker  and  Case. 

Hearing  Docket 

•  •####*** 


In  the  following  case : 

Docket  Ex.  Call 

Number  File  No.  Report  Applicant  Letters 

3858  B3P-947  1-256  Dorrancc  D.  NEW 

Roderick, 

El  Paso,  Tex. 


Nature  of 
Application 
Construction  permit 
for  use  of  the  fre¬ 
quency  1500  kc,  100 
watts  power,  unlim¬ 
ited  time. 


the  Commission,  upon  reconsideration  of  the  entire  record, 
in  the  light  of  the  decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  No.  6931,  Tri-State 
Broadcasting  Company,  Inc.  v.  Federal  Communications 
Commission,  et  al,  decided  March  16,  1938,  found  that  pub¬ 
lic  interest,  convenience  and  necessity  would  be  served  by 
a  grant  of  the  above  application  upon  the  grounds  set  forth 
in  its  written  Statement  of  Facts,  Grounds  for  Decision, 
and  Order,  issued  and  published  this  day,  effective  3  A.  M., 
E.  S.  T.,  the  11th  day  of  June,  1938. 


T.  J.  SLOWIE, 
Secretary. 
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345  In  the  United  States  Court  of  Appeals  for 

the  District  of  Columbia 

No.  7192. 

Tri-State  Broadcasting  Company,  Inc.,  Appellant , 

v. 

Federal  Communications  Commission,  Appellee. 

Certificate  of  T.  J.  Slowie,  Secretary  of  the  Federal 
Communications  Commission. 

I,  T.  J.  Slowie,  Secretary  of  the  Federal  Communications 
Commission,  do  hereby  certify  that  the  attached  constitute 
true  and  correct  copies  of  all  papers  and  evidence  pre¬ 
sented  to  the  Federal  Communications  Commission  in  the 
matter  of  the  application  of  Dorrance  D.  Roderick,  El  Paso, 
Texas,  for  construction  permit,  and  also  a  true  and  correct 
copy  of  the  Statement  of  Facts  and  Grounds  for  the  Deci¬ 
sion  and  Order  of  the  Commission  of  which  appellant  com¬ 
plains. 

In  witness  whereof  I  have  this  5th  day  of  August,  A.  D., 
1938,  set  my  hand  and  the  seal  of  the  Federal  Communica¬ 
tions  Commission. 

T  J  SLOWIE 

(Seal)  Secretary. 

Endorsed  on  Cover:  No.  7192  Tri-State  Broadcast¬ 
ing  Co.,  &c.,  Appellant,  v.  Federal  Communications  Com¬ 
mission  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Filed  Jun  30  1938  Joseph  W.  Stewart, 
Clerk. 


Radio  .  Station  KTSM),  Appd$ant, 


Federal  Communications  Commission,  Appellee. 


Arthur  W-  Scharfeld/. 
Joseph  F.  Zias, 
a  Att'orneySfor  ^ppellxmt.  ^y 


National;  Press  Biaildiisgi  $ 
Washington,  T),  C-, 
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IN  THE 


Uniteii  States  Court  of  Appeals 

FOE  THE  DISTRICT  OF  COLUMBIA. 


No.  7192. 


Tri-State  Broadcasting  Company,  Incorporated, 
(Licensee  of  Radio  Station  KTSM),  Appellant , 


v. 

Federal  Communications  Commission,  Appellee. 


BRIEF  OF  APPELLANT. 


I. 

THE  PROCEEDINGS. 

This  appeal  is  taken  pursuant  to  the  provisions  of 
Section  402  (b)  of  the  Communications  Act  of  1934, 
from  a  decision  of  the  Federal  Communications  Com¬ 
mission  rendered  June  2,  1938,  effective  June  11,  1938, 
granting  the  application  of  Dorrance  D.  Roderick  for 
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a  construction  permit  to  establish  a  new  broadcasting 
station  in  El  Paso,  Texas,  for  operation  on  the  fre¬ 
quency  1500  kilocycles  with  100  watts  power,  unlim¬ 
ited  time.  The  effective  date  of  the  decision  was 
stayed  by  order  of  this  Honorable  Court  pending  de¬ 
termination  of  the  appeal. 

The  application  of  Dor  ranee  Roderick  was  dated 
January  9,  1936  (R.  20),  and  was  filed  with  the  Com¬ 
mission  on  or  about  that  date.  Thereafter  on  Febru¬ 
ary  21,  1936,  the  Broadcast  Division,  without  notice 
to  Station  KTSM,  granted  the  application,  but  on 
March  3,  1936,  reconsidered  its  previous  action  and 
designated  the  application  for  hearing  (R.  24).  At 
the  same  time  the  Division  directed  that  the  “Petition 
to  Reconsider  and  Set  Aside  Action  Granting  Appli¬ 
cation”  filed  by  Station  KTSM  be  retired  to  the  files 
(R.  24).  Notice  of  hearing  was  sent  out  by  the  Com¬ 
mission  on  April  1,  1936,  and  failed  to  include  Station 
KTSM  as  a  respondent  (R.  25-29),  although  listing 
practically  every  applicant  for  broadcasting  facilities 
from  the  State  of  Texas  (R.  26-29).  KTSM  there¬ 
upon  filed  a  petition  to  intervene  (R.  37)  and  was 
authorized  to  do  so  by  action  of  the  Broadcast  Division 
on  April  24,  1936  (R.  39). 

The  hearing  on  Mr.  Roderick’s  application  was  held 
before  an  Examiner  of  the  Commission  on  May  6, 
1936,  at  which  time  appellant  appeared  as  an  inter¬ 
vener  and  introduced  testimony  in  opposition  to  the 
proposal,  proving  that  existing  service  of  KTSM  was 
adequate,  that  there  was  no  need  for  the  proposed 
service  in  the  El  Paso  area,  that  sufficient  commercial 
support  and  talent  would  not  be  available,  and  that 
Station  KTSM  would  be  subjected  to  ruinous  compe¬ 
tition  with  consequent  deterioration  of  program  ser- 
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vice  to  the  listening  public.  On  June  29,  1936,  the  ex¬ 
aminer  submitted  his  report  to  the  Broadcast  Divi¬ 
sion  recommending  that  the  application  be  granted 
(R.  328).  Exceptions  to  his  report  together  with  a 
request  for  oral  argument  thereon  was  filed  on  behalf 
of  KTSM  and  thereafter  on  November  19,  1936,  oral 
argument  was  had  before  the  Broadcast  Division,  con¬ 
sisting  of  Commissioners  Prall,  Sykes,  and  Case.  On 
December  1, 1936,  the  Division  entered  its  order  grant¬ 
ing  the  application.  Thereafter  appellant  filed  a  peti¬ 
tion  for  rehearing  before  the  Commission  en  banc  pur¬ 
suant  to  Section  405  of  the  Communications  Act  of 
1934  and  this  was  denied  by  the  Commission  on  Feb¬ 
ruary  29, 1937,  with  Commissioner  Stewart  dissenting. 
On  March  16,  1937,  an  appeal  was  sued  out  to  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia,  which  Court  on  March  16,  1938,  reversed 
the  Commission  and  remanded  the  cause  for  further 
proceedings  in  conformity  with  the  Court’s  certified 
opinion  and  judgment.  The  Commission  petitioned 
the  Court  for  rehearing  and  on  April  7,  1938,  in  a  per 
curium  decision,  the  petition  for  rehearing  was  de¬ 
nied.  On  June  2,  1938,  the  Commission  released  a 
“Statement  of  Facts,  Grounds  for  Decision,  and  Or¬ 
der”  in  which  it  stated  that  it  had  vacated  its  original 
order  of  December  1,  1936,  and  related  “Statement  of 
Facts  and  Grounds  for  Decision  issued  January  12, 
1937,  granting  the  application  of  Dorrance  D.  Roder¬ 
ick”  and  that  it  had  reopened  the  proceedings  on  said 
application  and  upon  further  consideration  thereof 
had  ordered  that  it  be  granted  (R.  338).  This  was  the 
first  notice  to  appellant  of  any  further  proceedings 
being  initiated  in  said  matter  by  the  Commission  and 
appellant  is  now  appealing  from  that  action. 
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II. 

PRELIMINARY  STATEMENT  OF  THE  FACTS. 

The  Commission’s  Statement  of  Facts  and  Grounds 
for  Decision  is  so  devoid  of  basic  findings  that  it  will 
be  of  material  assistance  to  the  Court  to  present  a 
brief  resume  of  the  facts  as  revealed  by  the  evidence. 

(a)  With  Respect  to  Appellant’s  Station,  KTSM. 

Appellant,  Tri-Sate  Broadcasting  Company,  is  li¬ 
censee  of  Station  KTSM,  which  is  authorized  to  op¬ 
erate  on  the  frequency  1310  kilocycles  at  El  Paso, 
Texas,  with  100  watts  power.  Revenue  for  the  opera¬ 
tion  of  appellant’s  station  is  principally  derived  from 
business  establishments  of  El  Paso  and  the  station’s 
continued  successful  operation  in  serving  the  listen¬ 
ing  public  is  dependent  upon  the  good  will  and  revenue 
received  from  local  advertising.  By  the  decision  com¬ 
plained  of,  Dorrance  D.  Roderick  is  authorized  to  con¬ 
struct  an  additional  station  in  El  Paso  to  compete  with 
Station  KTSM  for  local  advertising,  program  talent 
and  listener  interest  in  a  manner  which  would  result 
in  a  substantial  reduction  of  KTSM’s  income  with 
consequent  deterioration  of  the  public  service  now 
being  furnished  to  the  people  of  El  Paso  (R.  189). 

Station  KTSM  was  first  licensed  to  engage  in  radio 
broadcasting  in  August,  1929  (R.  171),  and  was  op¬ 
erated  without  financial  profit  to  its  owners  until  1934 
(R.  174).  A  dividend  of  $5,000.00  was  declared  in 
1935  and  this  dividend  represents  the  sole  return  to 
the  stockholders  since  the  station  commenced  operat¬ 
ing  (R.  174).  The  station  originally  had  a  staff  of 
four  employees  and  now  has  fifteen  full  time  employ¬ 
ees  with  a  monthly  payroll  of  $2,000.00  (R.  174). 
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Station  KTSM  operates  daily  from  6 :30  A.  M.  to 
11:00  P.  M.  (R.  175)  with  a  diversified  and  well  bal¬ 
anced  program  schedule  suited  to  the  needs  of  El  Paso 
listeners  (R.  175,  KTSM  Ex.  9).  It  makes  every  ef¬ 
fort  to  encourage  and  develop  local  talent  and  gives 
auditions  to,  and  keeps  complete  records  of  all  avail¬ 
able  talent  (R.  177).  It  has  trained  and  developed  a 
number  of  outstanding  performers  now  on  large  sta¬ 
tions  or  with  the  major  networks  (R.  177).  From  time 
to  time  amateur  contests  are  put  on  to  uncover  new 
talent  and  those  performers  having  the  requisite  qual¬ 
ifications  are  used  for  regular  broadcasting  purposes 
(R.  177).  The  station  has  endeavored  to  make  use  of 
all  available  talent,  both  professional  and  non-profes¬ 
sional,  which  can  be  utilized  in  the  production  of  pro¬ 
grams  (R.  178)  and  whenever  well-known  persons  or 
famous  artists  come  to  El  Paso  the  facilities  of  the 
station  are  put  at  their  disposal  (R.  181). 

KTSM  has  exclusive  use  of  two  of  the  best  library 
transcription  services  and  expends  about  $300.00 
monthly  for  that  purpose  (R.  179-180). 

The  station  has  been  open  at  all  times  for  the  broad¬ 
casting  of  local  events  of  general  public  interest  (R. 
181-182,  KTSM  Ex.  10).  It  also  devotes  a  generous 
amount  of  time  to  religious  broadcasts  for  all  church 
denominations  and  announcements  are  made  for  the 
respective  churches  free  of  charge  (R.  182).  All  avail¬ 
able  sports  and  athletic  activities  are  also  broadcast 
(R.  182-183). 

The  station  has  an  arrangement  with  the  Inter¬ 
national  News  Service  and  with  the  El  Paso  Herald- 
Post  for  complete  news  coverage  of  local,  state  and 
national  events  (R.  181),  but  has  been  unable  to  make 
any  arrangement  for  news  with  Mr.  Roderick’s  news¬ 
paper,  although  it  has  endeavored  to  do  so  (R.  181). 
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Only  60  per  cent  to  65  per  cent  of  KTSM’s  broad¬ 
casting  time  is  used  commercially  and  more  than  suffi¬ 
cient  time  is  always  available  for  broadcasting  of  civic 
or  community  matters  (R.  183,  218).  There  has  been 
no  occasion  where  it  has  been  necessary  to  refuse  such 
a  program  for  lack  of  available  time  (R.  224).  It  has 
been  the  station’s  policy  to  emphasize  public  service 
programs  and  to  prohibit  broadcasts  of  clairvoyants, 
astrologers,  numerologists,  fortune  tellers,  etc.,  as 
well  as  patent  medicine  advertising  (R.  181). 

Since  the  business  district  of  El  Paso  embraces  a 
comparatively  small  area  from  which  practically  all 
advertising  emanates,  the  salesmen  of  Station  KTSM 
are  able  to  regularly  cover  all  the  establishments  in 
this  district  through  personal  solicitation  (R.  185). 
Other  steps  taken  by  the  station  to  obtain  advertising 
is  by  paid  newspaper  publicity  and  promotional  litera¬ 
ture  (R.  186).  A  credit  index  is  kept  of  all  accounts 
and  there  are  now  250  to  300  accounts  on  the  station’s 
books  (R.  187).  Salesmen  are  constantly  trying  to  ac¬ 
quire  new  business  and  regularly  call  on  all  prospects 
who  are  not  using  the  station’s  facilities  (R.  187).  In 
short,  every  potential  source  of  advertising  is  recur¬ 
rently  canvassed  by  KTSM  salesmen  and  no  source 
has  been  left  untapped  (R.  221-222). 


(b)  With  Respect  to  the  Applicant,  Dorrance  D. 

Roderick,  and  His  Proposal. 

Dorrance  D.  Roderick,  is  president  of,  and  holds  a 
controlling  stock  interest  in,  the  corporation  which 
publishes  tile  El  Paso  Times,  a  daily  newspaper  of 
general  circulation  in  the  El  Paso  area  (R.  50).  He 
also  holds  a  financial  interest  in  a  newspaper  publish¬ 
ing  company  at  Amarillo,  Texas  (R.  51).  Since  his 
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assets  are  not  sufficiently  liquid,  he  intends  to  borrow 
such  cash  as  may  be  necessary  to  finance  construction 
of  the  station  (R.  81).  He  has  had  no  experience  in 
the  management  or  operation  of  a  broadcasting  station 
and  his  only  association  with  broadcasting  has  been 
through  singing  with  local  musical  organizations  or 
acting  as  a  listener  (R.  52,  79,  81). 

Mr.  Roderick  proposes  to  establish  a  new  broadcast¬ 
ing  station  in  El  Paso  which  will  compete  in  all  re¬ 
spects  with  Station  KTSM  (R.  95).  He  has  made  no  ar¬ 
rangements  for  any  particular  talent  or  program  ma¬ 
terial  (R.  88),  but  testified  that  he  had  made  inquiries 
with  respect  to  such  matters  (R.  59).  No  depositions 
were  taken  at  any  time  to  show  a  demand  for  the  pro¬ 
posed  service  and  no  probative  evidence  was  offered 
that  any  program  material  would  be  available  (R.  5S) ; 
moreover,  Mr.  Roderick  didn’t  even  know  whether  the 
program  material  he  hoped  to  use  was  already  being- 
broadcast  by  KTSM  (R.  88-89).  Actually  the  testi¬ 
mony  reveals  that  practically  all  of  the  persons  and 
organizations  mentioned  by  Mr.  Roderick  as  potential 
program  material  have  appeared  and  are  appearing 
on  Station  KTSM  (R.  191). 

It  is  proposed  to  operate  the  station  on  a  daily 
schedule  of  16  hours,  using  about  six  hours  of  phono¬ 
graph  records  and  electrical  transcriptions  (R.  93). 
The  tentative  program  schedule  proposed  by  Mr.  Rod¬ 
erick  (R.  61,  Ex.  2)  is  one  that  cannot  be  maintained 
in  El  Paso  on  a  regular  daily  basis  (R.  192)  due  to  the 
fact  that  organizations  and  groups  such  as  those  listed 
would  be  available  only  for  comparatively  few  broad¬ 
casts  and  couldn’t  be  used  regularly  without  repeat¬ 
ing  the  same  programs  (R.  193).  No  arrangements 
have  been  made  for  any  library  transcription  service 
(R.  93). 
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The  advertising  policy  of  the  proposed  station 
would  be  the  same  as  that  of  Mr.  Roderick’s  news¬ 
paper  with  the  possible  exception  of  hard  liquor  ad¬ 
vertising  (R.  113-115).  The  newspaper  carries  patent 
medicine  advertising  as  well  as  advertising  for  Mexi¬ 
can  divorce  lawyers  and  it  is  to  be  expected  that  the 
station  will  do  the  same  (R.  127). 

The  proposed  station  would  be  established  and  op¬ 
erated  on  a  competitive  basis  with  KTSM  both  with 
respect  to  program  material  and  advertising  (R.  95). 
Mr.  Roderick  made  no  contracts  for  advertising,  but 
solicited  a  list  of  prospects  who  are  existing  adver¬ 
tisers  on  KTSM  and  are  practically  identical  with  the 
major  portion  of  KTSM  accounts  (R.  94,  191).  The 
proposed  rates  of  Mr.  Roderick  are  closely  similar  to 
those  of  KTSM  but  average  about  10  per  cent  lower 
(R.  191). 

The  location  of  Mr.  Roderick’s  proposed  station 
would  be  adjacent  to  the  Mexican  border  and  would  bo 
expected  to  render  satisfactory  service  to  a  radius  of 
about  seven  miles  (R.  230).  Satisfactory  service 
would  not  be  rendered  in  the  area  lying  outside  of  El 
Paso  proper  and  approximately  40  per  cent  to  45  per 
cent  of  its  service  area  would  be  in  Mexico  due  to  its 
proximity  to  the  border  (R.  229). 

(c)  With  Respect  to  the  Population,  Business  and  Po¬ 
tential  Advertising  Revenue  of  El  Paso. 

El  Paso  is  located  in  the  extreme  southwestern  tip 
of  Texas  next  to  the  New  Mexico  state  line  and  across 
the  Rio  Grande  from  Juarez,  Mexico.  It  is  primarily 
a  retail  trading  center  and  railroad  terminus.  Its  pop¬ 
ulation  is  concentrated  within  the  citv  and  the  sur- 
lounding  area  is  sparsely  settled,  with  the  closest  town 
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of  any  size  being  Las  Cruces,  New  Mexico,  about  45 
miles  north  and  having  a  population  of  about  6000 
(R.  185). 

The  population  of  El  Paso  County  in  1930  was 
131,597  (KTSM  Ex.  1  (a),  R.  285)  of  which  102,421  re¬ 
sided  within  the  city  limits  of  El  Paso  (KTSM  Ex.  1 
(b),  R.  285,  150).  The  growth  of  El  Paso  has  been 
confined  almost  exclusively  to  the  Mexican  portion  of 
the  population  (R.  151).  The  non-Mexican  population 
in  the  city  of  El  Paso  declined  during  the  period  1920- 
1930  from  46,971  to  44,130,  while  the  non-Mexican  pop¬ 
ulation  of  the  County  decreased  from  63,252  in  1920  to 
54,208  in  1930  (R.  151).  The  Mexican  population  of 
the  City  of  El  Paso  increased  from  30,589  in  1920  to 
58,291  in  1930,  while  in  the  County  it  rose  from  38,625 
to  77,389  (R.  153).  The  population  of  El  Paso  in  1930 
was  56.9  per  cent  Mexican  and  only  38.2  per  cent  na¬ 
tive  born  whites  (KTSM  Ex.  1  (b),  R.  154). 

Because  of  the  large  proportion  of  Mexicans  resid¬ 
ing  in  El  Paso  the  City  cannot  be  compared  with  com¬ 
munities  of  corresponding  size  with  respect  to  pur¬ 
chasing  power  or  industrial  activity  (R.  155).  The 
number  of  income  tax  returns  in  El  Paso  County  was 
8.9  per  1,000  of  population  as  compared  with  a  na¬ 
tional  average  of  31.7  and  that  for  the  city  was  35  as 
against  the  same  national  average  (R.  155). 

The  percentage  of  homes  owned  in  El  Paso  is  29.0 
per  cent  as  compared  with  47.0  per  cent  for  the  coun¬ 
try  as  a  whole  and  the  average  factory  wage  in  El 
Paso  was  $754  in  1933  as  compared  with  $883  for  the 
United  States  (R.  156).  Of  25  cities  of  comparable 
size,  El  Paso  stands  19th  in  the  number  of  income  tax 
returns  filed  (R.  156).  In  1929  the  index  of  value  of 
products  for  El  Paso  stood  at  119.6  per  cent  of  the 
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1925-27  average  and  by  1933  this  had  declined  to  37.4 
per  cent,  indicating  that  the  city  has  shown  a  greater 
decline  and  a  less  resiliency  from  the  depression  than 
the  country  as  a  whole  (R.  156).  Wages  in  El  Paso 
dropped  from  116.3  per  cent  of  the  1925-27  average 
to  45.6  per  cent  during  the  period  from  1928  to  1933 
(R.  156-157). 

El  Paso  stood  16th  out  of  17  cities  of  comparable  size 
in  per  capita  retail  trade  volume  in  1933  (R.  157),  and 
was  second  in  the  rate  of  decline  (R.  158).  From  1929 
to  1933  there  was  a  decrease  of  62  per  cent  in  retail 
sales  volume  in  El  Paso  (KTS^I  Ex.  4,  R.  291). 

Dr.  Herman  S.  Hettinger,  a  member  of  the  faculty  of 
the  Wharton  School  of  the  University  of  Pennsylvania 
and  widely  known  student  and  author  on  the  subject  of 
broadcasting  economics,  testifying  from  data  obtained 
almost  exclusively  from  numerous  official  Government 
reports,  stated  that  the  potential  advertising  volume 
in  El  Paso  for  1935  was  inadequate  to  support  another 
broadcasting  station  (R.  146-171). 

There  are  1,283  retail  establishments  in  El  Paso  of 
which  number  516  are  classified  bv  the  Government  as 
food  stores;  20  as  farmers’  supplies  stores;  15  as 
general  merchandise  stores;  50  as  apparel  stores;  250 
as  automative  establishments;  31  as  furniture  and 
household  supply  stores;  31  as  lumber,  building,  and 
hardware  stores;  142  as  restaurants;  and  156  as  mis¬ 
cellaneous  stores.  The  total  gross  volume  of  business 
of  these  stores  in  1935  was  $21,546,000.  In  addition 
to  these,  there  are  361  service,  amusement  and  hotel 
establishments  which  did  a  gross  business  of  $2,- 
234,000  in  1933  (KTSM  Ex.  6  and  7,  R.  159-160). 

The  evidence  disclosed  the  average  percentage  of  re¬ 
tail  sales  expended  on  advertising  in  various  fields  of 
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business  in  the  United  States  and  also  disclosed  the 
volume  of  retail  business  done  in  El  Paso  in  1935  by 
each  of  these  retail  groups  (KTSM  Ex.  7  and  8,  R. 
159).  A  summary  of  estimated  potential  advertising 
in  El  Paso  follows  (R.  291) : 

Sales  1933  Potential 

Group  (Thousands  of  $)  Advertising 


Food 

5,157 

$42,348 

General  Merchandise 

4,829 

226 

161,252 

2,260 

Farmer’s  Supply 

Apparel 

1,332 

45,219 

Automotive 

4,653 

956 

48,653 

Furniture  and  Household 

66,410 

Restaurants 

2,265 

24,915 

Lumber  and  Hardware 

771 

4,780 

Miscellaneous 

2,284 

26,517 

Total  retail  establish 

rnents 

21,546 

$422,354 

Total  service  industries 

2,234 

$44,630 

Total  potential  adver¬ 
tising  revenue  $467,034 

The  testimony  shows  that  retail  trade  throughout 
the  United  States  increased  by  28  per  cent  from  1933 
to  1935.  Applying  the  national  average  of  increase  to  j 
El  Paso  the  total  estimated  potential  advertising  rev¬ 
enue  for  1935  was  $597,803  (R.  159). 

El  Paso  supports  three  newspapers  in  addition  to 
KTSM  within  its  city  limits  and  contributes  to  the  sup¬ 
port  of  the  Mexican  stations  located  just  across  the 
border.  Two  of  these  newspapers,  the  Morning  Times 
and  the  Sunday  Times  are  controlled  by  the  applicant, 
the  third,  the  Herald-Post,  is  owned  by  the  Scripps- 
Howard  Company  (R.  158). 
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In  1935  the  advertising  lineage  of  the  Morning 
Times  was  2,222,886  agate  lines,  the  Sunday  Times, 
1,053,003  agate  lines;  and  the  Herald-Post,  2,516,048 
agate  lines  (R.  160). 

Using  the  agate  line  rates  of  these  newspapers, 
which  are  in  the  testimony,  it  was  shown  that  in  1935 
the  advertising  volume  of  the  Morning  Times 
amounted  to  $197,836;  the  volume  of  the  Sunday 
Times  was  $93,717 ;  and  the  volume  of  the  Herald-Post 
was  $269,217,  or  a  total  of  $560,770  (R.  160).  The  com¬ 
bined  newspaper  and  radio  dollar  advertising  volume 
in  El  Paso  in  1935,  therefore,  was  $609,828  (R.  160). 
If  allowance  is  made  for  customary  newspaper  adver¬ 
tising  discounts  the  potential  advertising  revenue  in 
El  Paso  is  barely  adequate  to  support  the  existing  ad¬ 
vertising  media  and  no  revenue  is  available  to  support 
another  radio  station  (R.  160). 

Subsequent  to  the  decision  of  the  Broadcast  Divi¬ 
sion  granting  the  application  of  Mr.  Roderick,  appel¬ 
lant  petitioned  the  Commission  en  banc  for  a  rehear¬ 
ing  pursuant  to  Section  405  of  the  Communications 
Act  and  set  up  among  other  reasons  that  “new  and 
additional  material  evidence  has  been  discovered 
which  is  important  to  the  issues  involved  in  the  hear¬ 
ing  on  the  application  of  Dorrance  D.  Roderick  and 
which  petitioner  after  due  diligence  could  not  have 
known  at  the  time  of  the  original  hearing”  {Appeal 
No.  6931,  R.  341)1  The  new  evidence  consisted  of 

1  Apparently  through  inadvertence,  the  Commission  neglected  to  trans¬ 
mit  to  the  Court  the  KTSM  “Petition  for  Rehearing”  and  the  dissent¬ 
ing  opinion  of  Commissioner  Stewart,  and  the  omission  was  not  noted 
by  appellant  until  its  brief  was  in  course  of  preparation.  However,  the 
‘ '  Petition  for  Rehearing  ’  ’,  as  well  as  the  dissenting  opinion,  arc  printed 
in  full  in  the  record  on  appellant’s  first  appeal  in  the  same  matter  be¬ 
fore  this  Court  in  Appeal  No.  6931  of  the  Special  Calendar  for  the 
January  Term,  1937.  We  have,  therefore,  italicized  the  record  refer¬ 
ences. 
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facts  bearing  out  the  original  contention  of  Station 
KTSM  that  economic  conditions  in  El  Paso  were  such 
as  to  preclude  sufficient  support  for  an  additional  ad¬ 
vertising  medium  and  in  particular,  proof  was  offered 
that  at  the  time  of  hearing  three  English  language 
newspapers  were  published  in  El  Paso  while  subse¬ 
quent  thereto  one  of  the  papers  discontinued  publica¬ 
tion  entirely  because  of  economic  reasons  and  the 
other  two  remaining  (one  of  which  was  Mr.  Roderick’s 
newspaper)  formed  a  single  corporation,  jointly 
owned,  to  manage  and  direct  the  newspapers’  opera¬ 
tions  from  one  plant — also  “for  the  sake  of  more  ef¬ 
ficient  and  economical  operations”  ( Appeal  No.  6931; 
R.  341-345). 

Despite  such  offer  of  proof  upon  rehearing,  the  peti¬ 
tion  was  denied  (R.  338)  with  Commissioner  Stewart 
dissenting  ( Appeal  No .  6931,  R.  351-358). 

m. 

THE  ISSUES. 

Appellant  will  present  argument  on  the  following 
questions  of  law: 

1.  Whether  appellant  was  deprived  of  a  fair  hear¬ 
ing  and  of  its  statutory  rights  under  the  Communica¬ 
tions  Act  of  1934  in  not  being  afforded  the  opportunity 
to  present  oral  argument  before  a  quorum  of  the  Com¬ 
mission  which  granted  the  application  of  Dorranee  D. 
Roderick  for  a  new  station;  and 

2.  Whether  the  decision  and  order  of  the  Commis¬ 
sion  are  based  upon  adequate  basic  findings  and  sup¬ 
ported  by  substantial  and  competent  evidence  in  accor¬ 
dance  with  the  express  mandate  of  this  Court  in  the 
first  appeal  of  Tri-State  Broadcasting  Company  v.  F. 
C.  C.,  96  F.  (2d)  564. 
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IV. 

LAW  AND  ARGUMENT. 

A.  The  Commission  Acted  Unlawfully  in  Granting  the 
Application  of  Dorrance  D.  Roderick  Without  Af¬ 
fording  Appellant  an  Opportunity  to  Present  Oral 
Argument  Before  the  Full  Membership  of  the  Com¬ 
mission  Which  Had  Not  Heard  Oral  Argument 
But  Which  Rendered  the  Decision  on  June  2, 1938, 
in  Disregard  of  the  Provisions  of  Section  409  (a) 
of  the  Communications  Act  of  1934. 

Section  409  (a)  of  the  Communications  Act  provides 
that  “in  all  cases  heard  by  an  examiner  the  Commis¬ 
sion  shall  hear  oral  argument  on  request  of  either 
party.” 

The  application  of  Dorrance  D.  Roderick  was  origi¬ 
nally  heard  before  an  examiner  of  the  Commission  and 
thereafter  appellant  became  entitled  to  have  oral  ar¬ 
gument.  On  August  14,  1936,  appellant  filed  its  ex¬ 
ceptions  to  the  examiner’s  report  (R.  329)  and  also  re¬ 
quested  oral  argument  thereon  pursuant  to  Paragraph 
106.29  of  the  Commission’s  Rules  and  Regulations  (R. 
334).  At  that  time  the  Commission  was  comprised  of 
three  divisions,  with  two  Commissioners  and  the 
Chairman  sitting  as  a  member  of  each  division.  The 
Broadcast  Division,  consisting  of  Commissioners 
Sykes,  Case,  and  Prall,  had  jurisdiction  over  broad¬ 
cast  matters  and  on  September  22,  1936,  granted  the 
request  for  oral  argument  to  be  heard  on  November 
19,  1936.  (R.  336)  Thereafter,  oral  argument  was 

had  before  the  aforesaid  three  members  of  the  Broad¬ 
cast  Division  and  subsequently,  upon  consideration  of 
the  argument  and  record  in  the  case,  the  Division 
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granted  the  application.  This  decision  of  the  Broad¬ 
cast  Division  had  the  effect  of  a  final  order  subject 
only  to  the  filing  of  a  petition  for  rehearing  before  the 
Commission  en  banc  and  to  an  appeal  to  this  court 
under  the  Communications  Act.  Appellant  filed  a  pe¬ 
tition  for  rehearing  and,  when  this  was  denied  by  the 
Commission,  filed  its  appeal  with  this  court  on  March 
16,  1937  (Special  Calendar,  January  Term,  No.  6931). 
During  the  pendency  of  the  appeal,  the  Commission  on 
October  13,  1937,  promulgated  Order  No.  20  by  which 
the  divisions  of  the  Commission  were  dissolved  and 
abolished  as  of  November  14,  1937,  and  all  powers  and 
functions  theretofore  vested  in  such  divisions  were 
thereafter  to  be  exercised  by  the  Commission  (See 
Appendix  A).  On  November  26,  1937,  the  Commission 
adopted  the  following  minute  entry : 

“The  Commission  directed  the  Secretary  to 
notify  all  parties  in  matters  heretofore  heard  by 
an  examiner,  orally  argued  before  a  Division,  and 
upon  which  no  decision  has  been  made,  that  in  the 
event  reargument  is  desired  before  the  Commis¬ 
sion,  request  therefor  must  be  filed  on  or  before 
December  20,  1937 ;  where  such  a  request  is  filed 
the  case  will  be  calendared  for  reargument  on  such 
dates  as  are  convenient  to  the  Commission,  and 
the  parties  will  be  given  due  notice  thereof.” 

Notice  of  the  adoption  of  said  minute  was  sent  to 
each  of  the  parties  involved  in  proceedings  before  the 
Commission  who  had  had  oral  argument  before  the 
Broadcast  Division  and  desired  to  take  advantage  of 
its  provisions  (See  Appendix  B).  The  Commission 
thereby  recognized  that  parties  were  entitled  to  argu¬ 
ment  before  those  Commissioners  who  were  to  decide 
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the  case  even  though  argument  had  once  been  pre¬ 
sented  to  the  Broadcast  Division. 

On  March  16,  1938,  this  Court  reversed  the  Com¬ 
mission  and  remanded  the  appeal  of  Tri-State  Broad¬ 
casting  Company  v.  Federal  Communications  Commis¬ 
sion  to  the  Commission  for  further  proceedings  (96  F. 
(2d)  564).  The  opinion  and  judgment  of  the  Court  were 
certified  to  the  Commission  on  April  14,  1938. 

On  June  2, 1938,  the  Commission  released  its  “State¬ 
ment  of  Facts,  Grounds  for  Decision  and  Order” 
again  granting  the  application  of  Dorrance  D.  Rod¬ 
erick  and  stated  that: 

“On  April  20,  1938,  pursuant  to  and  in  accor¬ 
dance  with  said  Opinion  and  Judgment  the  Com¬ 
mission  vacated  its  Order  of  December  11,  1936, 
effective  January  12,  1937,  and  its  related  ‘State¬ 
ment  of  Facts  and  Grounds  for  Decision’  issued 
January  12,  1937,  granting  the  application  of  Dor¬ 
rance  D.  Roderick  for  construction  permit  to  erect 
a  new  radio  broadcast  station  at  El  Paso,  Texas, 
for  the  use  of  the  frequency  1500  kc,  with  100 
watts  power,  hours  of  operation  unlimited,  and 
directed  that  the  proceedings  upon  said  applica¬ 
tion  be  reopened  in  accordance  with  the  certified 
copy  of  Opinion  and  Judgment  of  the  United 
States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia.”  (R.  338) 

This  was  the  first  notice  or  intimation  of  any  sort  to 
appellant  that  the  Commission  had  vacated  its  previ¬ 
ous  order  and  had  reopened  the  proceedings.  There¬ 
after  in  opposing  a  “Suggestion  for  Diminution  of 
Record”  filed  by  appellant  with  this  Court  on  August 
11,  1938,  the  Commission  relied  upon  the  fact  that  it 
had  vacated  its  previous  order  and  attached  a  copy  of 
the  Commission’s  minutes  evidencing  its  action  vacat- 
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ing  the  order,  which  is  part  of  this  record.  (Appen¬ 
dix  C) 

The  order  of  the  Commission  in  the  present  appeal 
as  adopted  on  June  2,  1938,  reads  as  follows: 

“Upon  consideration  of  the  entire  record,  as 
herein  discussed,  and  oral  argument ,  It  is  Ordered 
That  the  application  of  Dorrance  D.  Roderick  for 
construction  permit,  Be,  And  It  Is  Hereby 
Granted.”  (R.  342) 

It  is  submitted  that  appellant  has  not  had  oral  argu¬ 
ment  as  recited  in  the  Commission’s  order  aforesaid 
and  at  no  time  after  the  vacating  of  the  first  order  has 
appellant  been  advised  of  the  reopening  of  the  pro¬ 
ceedings  for  any  purpose  or  was  it  afforded  an  oppor¬ 
tunity  to  present  such  argument. 

In  every  other  recent  case  reversed  and  remanded 
to  the  Communications  Commission  by  this  Court,  the 
Commission  has  vacated  its  prior  order,  reopened  the 
proceedings  and  afforded  parties  notice  of  such  action 
with  an  opportunity  to  present  oral  argument.  Heit- 
mcyer  v.  F.  C.  C.,  95  F.  (2d)  91,  F.  C.  C.  Docket  No. 
3161;  Pottsville  Broadcasting  Company  v.  F.  C.  C.,  98 
F.  (2d)  2S8,  F.  C.  C.  Docket  No.  4071;  Saginaw  Broad¬ 
casting  Company  v.  F.  C.  C.,  96  F.  (2d)  554,  F.  C.  C. 
Docket  No.  3651. 

In  each  instance  the  Commission  has  released  a  pub¬ 
lic  announcement  through  its  press  office,  as  well  as 
giving  the  parties  actual  notice  of  the  procedural  steps 
to  be  followed  after  its  initial  order  was  vacated.2  The 


-  Typical  of  the  procedure  adopted  by  the  Commission  is  that  follow¬ 
ing  the  reversal  and  remand  of  the  Saginaw  cases  (Commission  Dockets 
3651  and  3899)  when  the  Commission  in  a  mimeographed  release  No. 
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present  case  involving  appellant  is  the  only  one  where 
the  Commission  gave  no  notice  whatever  of  the  re¬ 
opening  of  the  proceedings  until  after  final  action  was 
taken  to  grant  the  application. 

By  the  express  provisions  of  Section  409  (a)  of  the 
Communications  Act  appellant  is  given  the  right  to 
oral  argument  before  the  Commission.  There  must,  of 
course,  be  a  request  to  the  Commission  and  appellant 
made  such  a  request  in  due  time  prior  to  the  original 
decision  (R.  334),  but  since  it  had  no  knowledge  of 
the  fact  that  the  Commission  was  vacating  the  first 
order,  which  was  entered  by  the  Broadcast  Division, 
and  was  reopening  the  proceedings,  it  was  never  given 
the  opportunity  to  make  a  further  request  and  the 
original  request  together  with  the  exceptions  must  be 
deemed  as  having  been  brought  before  the  full  mem¬ 
bership  of  the  Commission  for  further  action  (R.  329- 
334). 

Oral  argument  is  an  indispensable  part  of  the  hear¬ 
ing  to  which  a  party  is  entitled  and  the  right  to  submit 
argument  at  least  implies  the  opportunity  to  do  so. 

30794,  dated  November  28,  1938,  at  Page  5  thereof  indicated  the  follow¬ 
ing  action  taken: 

Miscellaneous. 


NEW  Saginaw  Broadcast¬ 
ing  Co. 

Saginaw,  Mich. 

NEW  Gross  &  Shields 
Saginaw,  Mich. 


The  parties  to  the  proceeding  will  be 
given  20  days  within  which  to  file  pro¬ 
posed  findings  of  fact  and  conclusions  in 
accordance  with  Rule  106.27,  as  adopted 
November  14,  1938;  and  the  further  pro¬ 
cedural  steps  provided  for  in  Rule  106.27 
will  be  thereafter  followed  in  these  dock¬ 
ets. 


The  order  of  the  Commission  entered  Feb¬ 
ruary  9,  1937,  and  the  Statement  of 
Facts  and  Grounds  for  Decision  adopted 
March  16,  1937,  denying  the  application 
of  Saginaw  Broadcasting  Company  and 
granting  that  of  Gross  and  Shields  was 
vacated  in  accordance  with  the  mandate 
of  the  Court. 
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In  Morgan  v.  United  States,  304  U.  S.  1,  82  L.  ed. 
1129,  where  the  Secretary  of  Agriculture,  who  made  an 
order  fixing  maximum  rates  to  be  charged  by  market 
agencies  at  the  Kansas  City  Stock  Yards,  “did  not 
hear  the  oral  argument,”  the  Supreme  Court  of  the 
U.  S.  held  that  “as  the  hearing  was  fatally  defective, 
the  order  of  the  Secretary  was  invalid.” 

The  Court  said  at  Page  18: 

“The  right  to  a  hearing  embraces  not  only  the 
right  to  present  evidence,  but  also  a  reasonable 
opportunity  to  know  the  claims  of  the  opposing 
party  and  to  meet  them.  The  right  to  submit  ar¬ 
gument,  implies  the  opportunity ;  otherwise  the 
right  may  be  but  a  barren  one.”  (Italics  supplied) 

At  Pages  19-20,  the  Court  said : 

“Congress,  in  requiring  a  ‘full  hearing’  had  re¬ 
gard  to  judicial  standards, — not  in  any  technical 
sense  but  with  respect  to  those  fundamental  re¬ 
quirements  of  fairness  which  are  of  the  essence  of 
due  process  in  a  proceeding  of  a  judicial  nature. 
*  *  *  The  requirements  of  fairness  are  not  ex¬ 
hausted  in  the  taking  or  consideration  of  evidence 
but  extend  to  the  concluding  parts  of  the  proce¬ 
dure  as  well  as  to  the  beginning  and  intermediate 
steps.”  (Italics  supplied) 

In  a  prior  case  involving  the  same  parties,  Morgan 
v.  United  States,  298  U.  S.  468  at  480-481,  80  L.  ed. 
1288,  the  Supreme  Court  of  the  United  States  held 
that  the  same  person  who  decides  must  hear  argument, 
and  the  duty  cannot  be  performed  by  others.  The 
Court  said  at  Page  480: 

uThe  ‘ hearing '  is  the  hearing  of  evidence  and 
argument.  If  the  one  who  determines  the  facts 
which  underlie  the  order  has  not  considered  evi- 
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dence  or  argument,  it  is  manifest  that  the  hearing 
has  not  been  given.”  (Italics  supplied) 

“It  is  no  answer  to  say  that  the  question  for  the 
court  is  whether  the  evidence  supports  the  find¬ 
ings  and  the  findings  support  the  order.  For  the 
weight  ascribed  by  the  law  to  the  findings — their 
conclusiveness  when  made  within  the  sphere  of 
the  authority  conferred — rests  upon  the  assump¬ 
tion  that  the  officer  who  makes  the  findings  has  ad¬ 
dressed  himself  to  the  evidence  and  upon  that  evi¬ 
dence  has  conscientiously  reached  the  conclusions 
which  he  deems  it  to  justify.  That  duty  cannot 
be  performed  by  one  who  has  not  considered  evi¬ 
dence  or  argument.  It  is  not  an  impersonal  obli¬ 
gation.  It  is  a  duty  akin  to  that  of  a  judge.  The 
one  who  decides  must  hear.”  (Italics  supplied.) 

In  Shields  v.  Utah  Idaho  Central  R.  Co.,  83  L.  ed. 
— ,  United  States  Supreme  Court  Law  ed.  Advance 
Opinions,  Pages  170, 173,  decided  December  5,  1938,  the 
Supreme  Court  in  reaffirming  what  it  had  said  in  the 
Morgan  case,  supra,  stated: 

“The  requirement  of  a  ‘hearing’  has  obvious 
reference  ‘to  the  tradition  of  judicial  proceedings 
in  which  evidence  is  received  and  weighed  by  the 
trier  of  the  facts.’  The  ‘ hearing ’  is  * the  hearing 
of  evidence  and  argument.’  Morgan  v.  United 
States,  298  U.  S.  468,  480,  80  L.  ed.  1288,  1294,  56 
S.  Ct.  906.  And  the  manifest  purpose  in  requir¬ 
ing  a  hearing  is  to  comply  with  the  requirements 
of  due  process  upon  which  the  parties  affected  by 
the  determination  of  an  administrative  body  are 
entitled  to  insist.  Interstate  Commerce  Commis¬ 
sion  v.  Louisville  &  N.  R.  Co.,  227  U.  S.  88,  91,  57 
L.  ed.  431,  433,  33  S.  Ct.  185.”  (Italics  supplied) 

In  Standard  Oil  Co.  ( Indiana )  v.  United  States,  7  F. 
Supp.  301,  the  oral  argument  was  heard  by  only  three 
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judges  of  the  Court  of  Claims  and  a  judge  who  did  not 
hear  oral  argument  wrote  the  opinion,  although  the 
Court  held  this  did  not  invalidate  the  judgment,  it, 
nevertheless,  ordered  the  case  resubmitted  and  rear¬ 
gued  orally  in  order  that  a  full  hearing  might  be  had 
by  all  of  the  judges  that  participated  in  the  decision. 
The  Court  said  at  Page  301 : 

“The  Court,  however,  in  order  that  a  full  hear¬ 
ing  might  be  had  by  all  of  the  judges  that  partici¬ 
pated  in  the  decision,  ordered  the  case  resubmitted 
and  reargued  orally.” 

In  Eastland  Co.  v.  Federal  Communications  Com¬ 
mission ,  92  F.  (2d)  467,  472,  Mr.  Justice  Stephens  in 
dissenting  from  the  majority  opinion  gave  expression 
to  the  law  applicable  under  circumstances  such  as  exist 
in  this  case: 

“Two  modes  of  procedure  are  available  under 
the  statute.  Under  Section  409  (a)  (48  Stat.  1096, 
47  U.  S.  C.  A.  409  (a)  (Supp.  1936)  it  is  required 
that  ‘In  all  cases  heard  by  an  examiner  the  Com¬ 
mission  shall  hear  oral  arguments  on  the  request 
of  either  partv.’  Under  Section  309  (a)  (48  Stat. 
1085,  47  U.  S’  C.  A.  309  (a)  (Supp.  1936),  where 
no  hearing  before  an  examiner  is  contemplated, 
it  is  provided  that  the  ‘Commission  .  .  .  shall  af¬ 
ford  such  applicant  an  opportunity  to  be  heard 
under  such  rules  and  regulations  as  it  may  pre¬ 
scribe.’  Reading  these  two  sections  together  I 
think  it  clear  that  Congress  intended  that  the 
Commission  might  proceed  either  by  examiner  or 
by  itself;  that  if  it  proceeded  by  examiner,  while 
it  thus  need  not  hear  the  witnesses  but  need  only 
read  the  evidence  as  taken  by  the  examiner,  still 
it  must  hear  oral  argument;  that  if  it  proceeded 
bv  itself  it  must  hear  the  witnesses.  And  I  think 
Congress  meant  that  when  the  Commission,  pro- 
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ceeding  by  examiner,  and  therefore  merely  read¬ 
ing  the  evidence ,  heard  oral  argument ,  at  least  a 
majority  of  the  Commission  that  heard  the  oral 
argument  must  also  decide  the  case.  To.  make  oral 
argument  to  those  who  are  not  to  decide  would  be 
vain.” 

“Congress  is  well  aware  of  the  exigencies  under 
which  administrative  tribunals  burdened  with  a 
great  volume  of  public  business  requiring  speedy 
disposition  operate,  and  customarily  permits  them 
to  dispense  with  unnecessary  formalities.  But  I 
think  that  in  the  absence  of  language  clearly  per¬ 
mitting  it,  we  should  not  conclude  that  Congress 
intended  a  Commission  to  dispense  with  oral  ar¬ 
gument  before ,  or  with  hearing  of  the  witnesses 
by,  those  who  are  to  decide.  Neither  of  these  pro¬ 
cedures  is  a  formality.  On  the  contrary,  each  is 
a  substantial  aid  to  correct  decision.”  (Italics 
supplied) 

It  is  quite  clear  that  the  statute  means  that  at  least 
a  majority  of  the  Commission  which  decides  a  case 
must  have  heard  oral  argument.  Although  the  full 
membership  of  the  Commission,  consisting  of  seven 
members,  rendered  the  decision  granting  the  applica¬ 
tion  of  Dorrance  Roderick  (R.  337)  only  two  of  those 
members,  i.e.,  Sykes  and  Case,  had  ever  heard  oral 
argument.3  Since  five  of  the  seven  Commissioners  had 
never  heard  oral  argument,  it  was  obviously  erroneous 
for  the  Commission  to  state  in  its  order  of  June  2, 
1938,  that  it  was  granting  the  application  upon  con¬ 
sideration  of  the  entire  record  “and  oral  argument” 
(R.  342).  How  could  it  have  considered  oral  argument 
which  it  never  heard? 

3  Chairman  Prall,  a  member  of  the  Broadcast  Division,  had  died  in 
July,  1937. 
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When  this  Court  reversed  the  decision  of  the  Com¬ 
mission  and  remanded  the  case  for  further  proceed¬ 
ings,  the  Commission  apparently  construed  the  judg¬ 
ment  to  mean  that  its  order  should  be  vacated  and  the 
application  reconsidered  as  of  the  time  when  the  case 
was  submitted  after  oral  argument  to  the  Broadcast 
Division  for  decision.  If  the  Commission  was  correct 
in  its  interpretation  of  the  Court’s  judgment,  by  vacat¬ 
ing  the  order  and  reopening  the  proceedings  then  it 
was  obligated  to  notify  appellant  of  that  action  so  that 
appellant  would  have  been  advised  of  the  status  of  the 
proceedings  prior  to  the  time  that  the  application  was 
reconsidered  and  granted.  As  was  previously  pointed 
out  when  the  three  divisions  of  the  Commission  were 
abolished  by  Order  No.  20,  the  Commission  upon  its 
own  initiative  advised  all  parties  who  had  had  argu¬ 
ment  before  the  Broadcast  Division  that  they  would  be 
afforded  further  opportunity  for  argument  before  the 
Commission  en  banc.  If  this  had  not  been  done  by  the 
Commission,  it  would  have  been  in  violation  of  Section 
409  (a)  of  the  Communications  Act  and  the  present 
case  falls  within  the  same  category.  It  is,  therefore, 
submitted  that  the  failure  of  the  Commission  to  afford 
appellant  opportunity  for  oral  argument  after  the  or¬ 
der  of  the  Broadcast  Division  was  vacated  and  the 
present  decision  rendered,  deprived  appellant  of  the 
fair  hearing  contemplated  by  the  statute  under  which 
the  Commission  functions. 
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B.  The  Commission’s  Decision  is  Void  and  Without 

Legal  Effect. 

(1)  It  is  not  supported  by  essential  and  basic  findings 

of  fact. 

The  Commission  in  reconsidering  the  application  of 
Dorranee  D.  Roderick  for  a  new  station  in  El  Paso  was 
required  to  do  so  in  the  light  of  this  Court’s  previous 
judgment  and  opinion  in  which  it  stated  that  it  was 
“unable  to  determine  upon  what  facts  and  for  what 
reasons  the  Commission  regarded  an  additional  sta¬ 
tion  as  necessary”  and  admonished  the  Commission  to 
make  findings  of  basic  facts  bearing  some  rational  re¬ 
lationship  to  the  ultimate  facts  upon  which  its  order 
should  be  based.  ( Tri-State  Broadcasting  Company 
v.  Federal  Communications  Commission,  96  F.  (2d) 
564.)  The  present  order  is  just  as  defective  as  the 
first  one,  since  there  is  still  no  rational  or  coherent  re¬ 
lationship  between  the  basic  facts  and  the  ultimate 
facts,  so  that  the  latter  may  flow  logically  from  the 
former. 

The  Commission’s  findings  are  deficient  with  refer¬ 
ence  to  (a)  the  need  for  the  service  intended  to  be  ren¬ 
dered,  (b)  the  availability  of  program  material  and 
talent  for  the  proposed  station,  (c)  duplication  of  ex¬ 
isting  service,  (d)  the  availability  of  commercial  sup¬ 
port  for  an  additional  station,  (e)  the  economic  effect 
of  the  proposed  station  upon  the  operation  of  KTSM, 
and  (f)  the  adequacy  or  inadequacy  of  the  service  ren¬ 
dered  by  Station  KTSM  to  the  El  Paso  area. 

(a)  Need  for  service. 

In  the  original  notice  of  hearing  upon  Mr.  Rode¬ 
rick’s  application,  the  Commission  specified  that  it  was 
necessary  for  the  applicant  to  submit  testimony  to 
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prove  “the  need  for  service  in  the  area  proposed  to  be 
served”  (R.  25).  This  was  an  essential  issue  of  proof 
since  a  finding  of  need  for  the  proposed  service  is  a 
necessary  prerequisite  to  any  authorization  from  the 
Commission.  On  this  controlling  issue  the  Commis¬ 
sion  found  “that  there  is  need  for  an  additional  station 
in  El  Paso,  Texas,”  and  “that  public  interest,  conveni¬ 
ence,  and  necessity  will  be  served  by  a  grant  of  the  ap¬ 
plication.”  (R.  342)  The  ultimate  findings  from 
which  these  conclusions  arc  drawn  are  stated  in  Para¬ 
graph  (1)  of  its  Grounds  for  Decision  (R.  341-342) : 

‘  ‘  1.  That  the  existing  licensee  in  El  Paso,  Texas, 
operating  Stations  KTSM-WDAH  something  over 
400  hours  per  month,  from  60  to  65  per  cent 
of  which  is  commercially  sponsored,  in  1936  car¬ 
ried  advertising  accounts  for  a  maximum  of  125 
out  of  a  possible  1569  business  establishments ;  in 
1935  its  maximum  was  approximately  300  and  in 
1934,  54;  that  KTSM-WDAH  had  time  for  morn¬ 
ing  and  evening  services  of  but  two  out  of  the 
nine  or  more  religious  denominations  represented 
in  El  Paso;  that  the  only  primary  service  from 
any  American  station  the  more  than  100,000  citi¬ 
zens  of  El  Paso,  Texas,  get,  is  from  KTSM- 
WDAH ;  that  in  the  absence  of  affirmative  evi¬ 
dence  to  the  contrary,  the  reception  in  El  Paso 
from  Juarez,  Mexico,  stations  cannot  be  pre¬ 
sumed  to  serve  the  public  interest  of  the  people  of 
El  Paso,  Texas;  that  there  is  a  need  for  an  addi¬ 
tional  station  in  El  Paso,  Texas.” 

The  foregoing  is  merely  repetitious  of  certain  find¬ 
ings  made  in  that  part  of  the  Commission’s  decision 
designated  as  “Statement  of  Facts”  (R.  338-341)  and 
arc  “not  proper  findings  of  basic  fact  related  to  the 
ultimate  question  of  public  need”  ( Tri-State  Broad¬ 
casting  Company  v.  F.  C.  C.,  supra).  It  does  not  fol- 
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low  as  a  matter  of  inference  from  the  fact  that  KTSM 
operates  400  hours  per  month  of  which  60  to  65  per 
cent  is  commercially  sponsored,  and  that  it  carried 
300  or  125  accounts  (which  we  will  discuss  fully  later 
in  this  brief),  or  that  it  had  time  for  only  two  religi¬ 
ous  denominations  (which  we  will  also  discuss  later), 
or  that  the  only  primary  broadcast  service  in  El 
Paso  is  from  KTSM,  or  that  there  is  no  evidence 
of  the  service  from  stations  in  Juarez,  Mexico,  that  an 
additional  radio  station  is  needed  in  El  Paso.  Even 
if  we  supplement  these  statements  with  other  basic 
findings  made  by  the  Commission  in  terms  of  the  fig¬ 
ures  regarding  population  and  industries  of  El  Paso 
(R.  340),  they  do  not  support  the  ultimate  finding  of 
the  Commission  in  the  language  of  the  statute.  The 
very  thing  that  the  Court  censured  in  the  opinion  in  the 
Tri-State  case  lias  been  repeated.  As  stated  by  the 
Court,  there  is  “no  rule  of  law  and  (of)  no  ruling  by 
the  Commission  as  an  expert  body  that  a  community 
of  the  size  and  character  and  having  the  radio  service 
above  described  is  in  need  of  additional  radio  service.” 

Mr.  Roderick  introduced  no  witnesses  other  than 
iiimself  to  establish  the  need  for  an  additional  station, 
nor  did  he  endeavor  to  take  the  testimony  of  other  per¬ 
sons  in  El  Paso  or  to  introduce  depositions  from  any 
persons  as  to  such  need.  He  had  means  of  taking  testi¬ 
mony,  yet  he  preferred  not  to  do  so.  How  can  the  Com¬ 
mission  know  whether  there  is  a  need  for  service,  or 
whether  talent  will  be  available,  or  whether  advertisers 
will  buy  time  without  examination  of  the  parties  hav¬ 
ing  knowledge  of  those  facts.  That  is  the  precise  rea¬ 
son  why  the  Communications  Act  of  1934  and  the 
Commission’s  regulations  provide  for  the  taking  of 
depositions  as  pointed  out  in  the  course  of  the  hearing 
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by  counsel  for  the  Commission  when  incompetent  hear| 
say  testimony  was  being  given  by  the  applicant,  Rode¬ 
rick  (R.  55,  56,  57). 

I 

(b)  Availability  of  program  material. 

i 

With  respect  to  program  material  and  talent,  the! 
Commission  found  that  “High  grade  electrical  tran-j 
scriptions  will  be  used  with  a  minimum  of  phonograph1 
recordings”  (R.  339)  and  that, 

“Besides  the  Symphony  Orchestra,  El  Paso  has! 
a  number  of  other  musical  organizations,  includ-, 
ing  dance  orchestras,  glee  clubs,  choirs,  mixed 
choruses,  quartets  and  other  ensembles,  etc.  The  ! 
Musician’s  Union  has  a  membership  of  about  50. 
Although  not  a  talent  center,  El  Paso  has  sufficient ! 
talent  to  support  two  stations  such  as  the  existing  | 
Station  KTSM  and  that  proposed  by  the  appellant j 
for  at  least  15  per  cent  of  their  operating  time.”  ! 
(R.  339-340)  j 

and  concluded  that, 

“That  a  City  which  can  support  a  Symphony  1 
Orchestra,  besides  numerous  other  musical  organ-  | 
izations,  and  a  Musician’s  Union  of  approximately  j 
50,  and  which  has  a  branch  of  a  State  University,  j 
besides  other  schools,  has  sufficient  talent  to  make  | 
possible  desirable  program  service  of  two  local 
stations.” 

i 

i 

There  is  not  a  scintilla  of  evidence  in  this  record  that  I 
either  electrical  transcriptions  or  the  Symphony  ! 
Orchestra  or  any  other  musical  organization  or  any 
talent  from  the  State  University  or  other  sources 
would  be  available  to  Mr.  Roderick  for  broadcasting  1 
purposes.  Mr.  Roderick’s  testimony  shows  the  follow¬ 
ing  with  respect  to  transcriptions  (R.  93) : 
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Q.  Have  you  made  any  arrangements  with  any 
of  the  transcription  companies  for  the  use  of  their 
transcriptions? 

A.  I  have  not. 

Q.  Do  you  know  if  any  of  the  recognized  tran¬ 
scription  concerns’  libraries  would  be  available  to 
you? 

A.  I  have  been  offered  two  of  them,  and  I  can’t 
tell  you  the  names  of  them. 

Mr.  Wyler  testified  that  KTSM  used  the  three  prin¬ 
cipal  musical  transcription  libraries  and  they  were 
under  exclusive  contract  to  KTSM  (R.  179).  These 
represent  “the  best  that  could  be  obtained”  (R.  180). 

In  connection  with  the  Symphony  Orchestra,  Mr. 
Roderick’s  testimony  shows  that  he  didn’t  even  pro¬ 
pose  to  broadcast  its  performances  (R.  81) : 

Q.  I  believe  you  indicated  in  your  testimony  that 
you  would  propose  to  broadcast  concerts  of  the 
Symphony  Orchestra  of  El  Paso  in  the  event  your 
application  was  granted. 

A.  I  don’t  believe  I  stated  that.  However,  I 
would  be  glad  to. 

Q.  Would  you  be  the  one  to  determine  whether 
or  not  that  orchestra  or  concerts  of  that  orchestra 
should  be  broadcast? 

A.  No;  it  would  be  a  matter  for  the  board  of 
directors  to  decide. 

The  only  testimony  about  the  Musician’s  Union  is  in 
a  single  statement  of  Mr.  Roderick: 

“However,  the  Musician’s  Union  has  a  member¬ 
ship  of  possibly  50.”  (R.  87) 

The  record  does  not  further  reveal  any  facts  about 
the  Symphony  Orchestra  or  the  Musician’s  Union. 
Whether  their  membership  is  the  same,  the  circum- 


29 


stances  under  which  their  services  could  be  obtained, 
or  the  type  of  program  for  which  they  might  be  used 
is  nowhere  indicated.  Certainly  the  evidence  itself  is 
insufficient  to  support  the  finding,  and  the  finding  as 
made  cannot  possibly  by  any  method  of  rationalization 
lead  to  the  conclusion  of  the  Commission  that  El  Paso 
“has  sufficient  talent  to  make  possible  desirable  pro-  j 
gram  service  for  two  local  stations.” 

The  Commission  concedes  that  El  Paso  is  “not  a 
talent  center”  (R.  340),  and  yet  because  of  the  mere 
existence  of  a  Symphony  Orchestra  and  a  Musician’s 
Union  and  a  few  other  musical  organizations,  the  Com-  j 
mission  attempts  to  render  an  expert  opinion  that  there 
is  adequate  talent  for  two  stations  “for  at  least  15  per 
cent  of  their  operating  time”  (R.  340).  This  latter 
finding  is  directly  contrary  to  Mr.  Roderick’s  proposal, 
which  is  based  upon  using  talent  85  per  cent  of  the  time 
(R.  91-93).  The  Commission  evidently  thought  Mr. 
Roderick’s  proposal  somewhat  exaggerated  and,  in  or¬ 
der  to  maintain  some  degree  of  feasibility,  decided  to 
cut  it  down  to  15  per  cent.  What  could  have  motivated 
the  Commission  in  making  that  finding,  if  it  wasn’t  dis¬ 
belief  of  Roderick’s  testimony  and  serious  doubt  that 
his  proposal  to  use  85  per  cent  talent  could  be  fulfilled. 

| 

(c)  Duplication  of  existing  service. 

Not  only  did  the  Commission  fail  to  make  any  find¬ 
ings  as  to  the  availability  of  talent  and  program  ma¬ 
terial,  but  as  an  essential  ingredient  of  the  statutory 
standard  it  should  have  considered  and  compared  the 
program  service  proposed  by  the  new  applicant  with 
that  being  rendered  by  the  existing  station  from  the 
point  of  view  of  unnecessary  and  wasteful  duplication 
of  service.  The  Communications  Commission  in  re- 
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cent  decisions  has  already  expressly  declared  its  policy 
against  the  very  situation,  which  it  condones  in  the  in¬ 
stant  case,  by  denying  applications  “when  the  program 
service  proposed  by  applicant  would  be  largely  a  dup¬ 
lication  of  existing  service’’  (In  re  Hartford  Broad¬ 
casting  Co.,  2  F.  C.  C.  330,  334)  and  “would  not  add 
anything  by  way  of  a  general  advancement  over  the 
programs  now  being  received.’’  (In  re  The  Journal 
Co.,  2  F.  C.  C.  180,  181,  182;  In  re  East  Texas  Broad¬ 
casting  Co.,  2  F.  C.  C.  402,  408,  410). 

The  courts  have  uniformly  held  that  there  should 
be  no  unreasonable  or  unnecessary  duplication  of  ser¬ 
vice  when  a  new  utility  is  established.  Norfolk  South¬ 
ern  Ry.  Co.  v.  Commonwealth,  141  Va.  179,  126  S.  E. 
82;  Red  Star  Transportation  Co.  v.  Red  Dot  Coach 
Lines,  220  Ky.  424,  295  S.  W.  419;  Bartenville  Bus 
Line  v.  Eagle  Motor  Coach  Lines,  326  Ill.  200, 157  N.  E., 
175. 

With  respect  to  Mr.  Roderick’s  program  proposal 
the  Commission  states  “that  considerable  time  is  to 
be  devoted  to  news  broadcasts,  weather  and  market 
reports,  and  to  civic  and  religious  matters  on  sustain¬ 
ing  programs’’  (R.  339),  and  that  “high  grade  elec¬ 
trical  transcriptions  will  be  used’’  (R.  339).  Appel¬ 
lant’s  station  furnishes  news  broadcasts  (R.  183),  and 
weather  reports  and  offers  its  facilities  to  all  churches 
and  civic  groups  (R.  173).  It  also  has  the  best  avail¬ 
able  transcription  services  (R.  180).  Moreover,  it  has 
made  use  of  all  available  program  material  and  talent 
in  the  El  Paso  area  and  has  exhausted  every  effort  to 
encourage  and  make  use  of  such  talent.  (R.  178.) 
Nearly  every  musical  group  and  artist  in  El  Paso  has 
been  broadcast  on  KTSM  and  Mr.  Roderick  could  only 
make  use  of  the  same  material,  thereby  merely  dupli- 
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eating  the  existing  service  of  KTSM.  There  is  not  suf¬ 
ficient  talent  for  another  station  in  El  Paso  without 
duplicating  the  service  now  being  rendered  (R.  178, 
189-190)  and  there  is  no  evidence  that  new  talent  could 
or  would  be  developed.  Moreover,  their  repertoires 
are  limited  so  that  they  could  not  appear  on  Mr.  Rod¬ 
erick’s  station  unless  they  repeated  a  program  given 
on  KTSM  (R.  190),  or  unless  KTSM  were  deprived  of 
their  services  entirely,  in  which  event  the  listening 
public  would  only  be  receiving  from  the  new  station 
what  it  formerly  received  from  KTSM  (R.  179).  It  is 
apparent,  therefore,  that  the  new  station  would  be  able 
to  offer  nothing  new  or  different  from  that  now  being 
rendered  by  KTSM. 

(d)  Commercial  support. 

The  Commission  made  no  findings  with  respect  to 
expected  commercial  support  for  the  proposed  new 
station  and  apparently  leaves  that  proposition  in  the 
form  of  an  absent  inference  to  be  drawn  from  the  state¬ 
ment  that  “The  El  Paso  Business  Directory  listed 
1569  firms”  (R.  340)  and  that  KTSM  “in  1936  carried 
advertising  accounts  for  a  maximum  of  125  out  of  a 
possible  1569  business  establishments.”  Neither  of 
these  statements  would  even  provide  a  basis  for  an  in¬ 
ference  as  to  commercial  support  for  a  second  station. 
In  fact  there  is  no  competent  testimony  in  the  record 
from  which  findings  of  adequate  commercial  support 
could  be  made.  The  only  evidence  in  the  record  neg¬ 
atives  the  possibility  of  such  findings  and  the  Commis¬ 
sion  deliberately  ignored  that  evidence. 

Dr.  Herman  S.  Hettinger,  author  of  many  published 
works  on  the  subject  of  economics  and  radio  (R.  147- 
148),  special  advisor  to  the  Communications  Commis- 


32 


sion  on  broadcasting  economics,  and  a  recognized  ex¬ 
pert  in  this  field,  made  a  complete  and  detailed  study 
of  the  ability  of  El  Paso  to  support  another  radio  sta¬ 
tion  (R.  146-171;  supra).  He  spent  many  days  gather¬ 
ing  and  examining  a  vast  amount  of  government  data 
on  population,  business  economics,  and  advertising  ex¬ 
penditures  and  his  testimony  in  this  case  was  based 
thereon. 

He  was  able  to  ascertain  from  government  records 
the  total  retail  sales  of  all  classes  of  stores  and  ser¬ 
vice  establishments  in  El  Paso  and  by  making  use  of 
advertising  studies  of  stores  in  each  class  he  was  able 
to  project  with  a  reasonable  degree  of  accuracy  the 
potential  advertising  revenue  available  to  all  adver¬ 
tising  media  in  El  Paso.  He  found  as  a  result  of  his 
study — and  all  details  of  it  are  in  the  record  (R.  146- 
161,  284-290,  KTSM  Ex.  1  to  8) — that  there  was  avail¬ 
able  in  1935  potential  advertising  revenue  of  $597,803 
(R.  157). 

He  found  there  were  three  newspapers  in  El  Paso 
(subsequently  one  of  them  discontinued  publication  for 
economic  reasons,  See  Petition  For  Rehearing,  Appeal 
No.  6931 ,  R.  341)  and  by  analyzing  the  total  number  of 
agate  lines  of  advertising  published  in  the  newspapers 
and  ascertaining  the  agate  line  advertising  rate,  he 
determined  that  the  total  amount  of  advertising  rev¬ 
enue  of  the  newspapers  was  $560,770  in  1935  (R.  160). 
For  the  same  period  Station  KTSM  had  a  business 
volume  of  $49,058  so  that  the  total  for  all  advertising 
media  was  $609,828 — a  figure  only  slightly  in  excess 
of  the  amount  ($597,803)  found  as  reasonably  avail¬ 
able  for  advertising  purposes  in  El  Paso,  based  on 
government  statistics.  Moreover,  in  making  these  es¬ 
timates  no  consideration  was  given  to  car  cards,  bill- 
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boards,  display  advertising  and  direct  mail  which  are 

usually  included  in  such  estimates  and  if  these  were 
* 

included  the  analysis  would  show  still  less  revenues 
available  for  another  broadcasting  station  (R.  160). 

These  government  records  constitute  the  most  au¬ 
thoritative  and  best  available  sources  of  basic  informa¬ 
tion  for  a  market  analysis  of  El  Paso  (R.  161).  They 
portray  an  accurate  economic  picture  of  the  commun¬ 
ity — far  more  reliable  than  self-serving  declarations 
of  Mr.  Roderick  or  the  El  Paso  City  Directory — and  | 
prove  conclusively  that  El  Paso  cannot  afford  sufficient 
commercial  support  for  another  broadcasting  station,  j 

The  record  further  contains  testimony  corroborative 
of  Dr.  Hettinger’s  analysis  of  government  data  and 
confirming  his  conclusion.  From  such  testimony  it  ap¬ 
pears  that  the  station  proposed  by  Mr.  Roderick  would 
have  to  derive  its  revenue  from  the  same  sources  and 
advertisers  as  Station  KTSM  (R.  188),  that  the  list  of 
prospective  advertisers  solicited  by  Mr.  Roderick  were 
present  advertisers  on  KTSM  (R.  190),  that  these  ad¬ 
vertisers  are  constantly  solicited  by  KTSM  to  increase 
their  advertising  budgets  with  the  station  and  that 
they  are  now  advertising  to  capacity  (R.  191,  222),  that 
if  they  were  to  advertise  on  Mr.  Roderick’s  proposed 
station  they  would  either  curtail  or  discontinue  their 
advertising  with  KTSM  (R.  189),  that  all  advertisers 
applying  for  time  have  been  accommodated  and  given 
•dequate  service  (R.  218),  and  that  if  the  revenues  of 
KTSM  were  decreased  by  loss  of  the  accounts  which 
were  solicited  by  Mr.  Roderick  “it  would  necessitate 
a  curtailment  of  expenses,  resulting  materially  in  a 
program  deterioration  of  our  station”  (R.  189). 

It  should  be  noted  that  the  Commission  does  make  a 
few  findings  as  to  income  tax  returns,  average  factory  i 


i 


I 


34 


wage  and  retail  volume  of  business  in  El  Paso  (R. 
340)  which  taken  by  themselves  could  have  no  bearing 
on  the  need  for  an  additional  radio  station,  but  if  the 
Commission  had  used  this  data  for  purposes  of  com¬ 
parison  with  the  national  average  (based  upon  a  study 
of  25  towns  of  comparable  size  (R.  155)),  and  had  in¬ 
cluded  other  marketing  factors,  as  done  by  Dr.  Het¬ 
tinger,  instead  of  using  only  isolated  items,  it  might 
have  constituted  adequate  findings  and  so  be  helpful  to 
the  Court.  For  example,  the  buying  power  of  El  Paso 
is  less  than  that  of  the  national  average  (R.  155),  it 
has  smaller  per  capita  retail  sales  (R.  157),  its  per¬ 
centage  of  homes  owned  is  29 %  as  against  47 %  for  the 
national  average  (R.  156)  and  the  percentage  of  fam¬ 
ilies  owning  radio  sets  is  19JL%  as  against  a  national 
average  of  40.3c/c  (R.  156)  which  means,  of  course,  that 
El  Paso  has  less  than  one  half  of  the  average  number 
of  listeners  owning  radio  sets  for  cities  of  its  size. 
The  Commission  rather  ungracefully  omits  mention  of 
these  factors  which  might  lead  to  an  inference  against 
establishment  of  a  new  station,  but  includes  only  par¬ 
tial  findings,  from  the  same  source  evidence,  which 
might  seem  more  helpful  in  sustaining  the  Commis¬ 
sion’s  position. 

Among  questions  that  might  well  be  asked  and  have 
no  answer  in  the  Commission’s  findings  are: 

What  is  the  estimated  monthly  income  for  the  pro¬ 
posed  station?  How  many  advertisers  will  desire  to 
make  use  of  the  new  facility?  How  much  of  the  ad¬ 
vertising  will  be  new  and  how  much  will  be  taken  from 
KTSM?  Has  KTSM  been  unable  to  supply  the  de¬ 
mands  of  advertisers? 

Until  the  Commission’s  findings  include  the  answers 
to  the  above,  its  order  cannot  be  sustained  ( Saginaiv 
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Broadcasting  Company  v.  Federal  Communications 
Commission ,  96  F.  (2d)  554). 

This  Court  in  overruling  the  Commission’s  petition 
for  rehearing  in  the  first  Tri-State  appeal  indicated 
that  findings  “as  to  expected  commercial  support” 
had  to  be  based  upon  competent  testimony.  The  Com¬ 
mission  has  not  remedied  the  defect  by  the  omission  of 
such  findings — and  the  obvious  reason  for  not  making 
the  findings  is  that  there  is  no  evidence  to  support 
them.  As  a  result,  we  are  back  where  we  were  when 
the  Court  said  in  its  first  opinion  and  reiterated  in  its 
denial  of  the  rehearing  petition. 

“Whether,  as  contended  by  the  Commission,  there 
is  in  the  record,  exclusive  of  this  incompetent  testi¬ 
mony,  competent  evidence  covering  the  same  subject, 
we  will  not  determine  until  the  case  is  here  upon  proper 
findings”  ( Tri-State  Broadcasting  Company  v.  Federal 
Communications  Commission ,  supra). 

(e)  Economic  effect  and  competition . 

It  is  well  established  that  the  Commission  neglects 
its  statutory  duty  if  it  fails  to  consider  the  economic 
consequences  upon  existing  stations  of  the  establish¬ 
ment  of  a  new  station  in  the  same  community.  This 
Court,  per  Groner,  J.,  has  stated: 

“  *  *  *  we  are  by  no  means  in  agreement  with 
the  contention  frequently  urged  upon  us  that  evi¬ 
dence  showing  economic  injury  to  an  existing  sta¬ 
tion  through  the  establishment  of  an  additional 
station  is  too  vague  and  uncertain  a  subject  to  fur¬ 
nish  proper  grounds  of  contest.  On  the  contrary, 
we  think  it  is  a  necessary  part  of  the  problem  sub¬ 
mitted  to  the  Commission  in  the  application  for 
broadcasting  facilities.  In  any  case  where  it  is 
shown  that  the  effect  of  granting  a  new  license  will 
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be  to  defeat  the  ability  of  the  holder  of  the  old 
license  to  carry  on  in  the  public  interest,  the  ap¬ 
plication  should  be  denied  unless  there  are  over¬ 
weening  reasons  of  a  public  nature  for  granting  it. 
And  it  is  obviously  a  stronger  case  where  neither 
licensee  will  be  financially  able  to  render  adequate 
service.  This,  we  think,  is  the  clear  intent  of  Sec¬ 
tion  402  (b)  (2)  of  the  statute,  which  provides  for 
an  appeal  by  an  aggrieved  person  whose  interests 
are  adversely  affected  by  a  decision  of  the  com¬ 
mission  granting  or  refusing  an  application.” 

( Intermountain  Broadcasting  Corp.  v.  F.  C.  C., 
94  F.  (2d)  244,  248) 

In  its  Grounds  for  Decision,  the  Commission  stated: 

“The  presence  and  operation  of  an  additional 
radio  station  in  El  Paso  will  result  in  the  creation 
of  a  competitive  situation  between  the  applicant 
and  the  licensee  of  Station  KTSM-WDAH.”  (R. 
342) 

The  Commission,  although  recognizing  the  creation 
of  a  competitive  situation  then  concludes  that : 

“Such  competitive  condition  may  reasonably  be 
expected  to  insure  an  improved  broadcasting  ser¬ 
vice  to  the  City  of  El  Paso.”  (R.  342) 

This  conclusion  is  not  based  upon  proper  or  ade¬ 
quate  findings  and  ignores  the  testimony  set  out  fully 
in  the  record  to  the  effect  that  the  competition  thus 
created  by  the  establishment  of  the  proposed  station  of 
Mr.  Roderick  will  be  unfair,  destructive  and  ruinous 
for  KTSM  and  that  it  may  reasonably  be  expected  to 
result  in  substantially  decreasing  KTSM’s  revenue 
from  advertising  with  consequent  deterioration  of  pro¬ 
gram  service  (Hettinger,  R.  146-161;  Wyler,  188-190). 
In  the  face  of  detailed  testimony  on  the  constant  solici- 
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tation  of  advertising  by  KTSM,  and  that  it  has  ex¬ 
hausted  all  sources  (R.  220)  and  that  Mr.  Roderick  is 
relying  upon  procuring  advertising  from  the  same 
group  of  advertisers  using  KTSM  (R.  93)  and  that  the 
revenue  derived  from  these  advertisers,  if  taken  from 
KTSM,  would  wipe  out  its  operating  margin,  it  is  dis¬ 
tinctly  contrary  to  the  evidence  for  the  Commission  to 
draw  such  an  inference  as  it  did.  Moreover,  in  con¬ 
sidering  the  competitive  situation,  the  Commission 
failed  to  consider  that  both  stations  would  be  catering 
to  precisely  the  same  class  of  advertiser,  with  the  same 
general  character  of  program,  but  with  the  new  station 
having  the  advantage  of  10  per  cent  lower  rates. 

The  preservation  of  a  station’s  reasonable  earning 
power  and  the  conservation  of  its  financial  resources  is 
a  matter  of  legitimate  concern  both  to  the  licensee  and 
to  the  general  public,  since  the  American  system  of 
broadcasting  depends  upon  it.  A  station  licensee  and 
the  general  public  have  an  identity  of  interest  in  which 
it  is  the  right  of  either  to  see  that  competition  between 
stations  is  not  carried  to  the  point  of  destruction.  (See 
Texas  &  Pacific  Railway  Co.  v.  Gulf,  Colorado  &  Santa 
Fa  Railway  Co.,  270  U.  S.  266,  276.)  The  use  of  the 
licensing  standard  of  “public  interest,  convenience  and 
necessity”  in  the  Communications  Act  is,  therefore, 
recognition  of  the  need  for  reasonable  protection  of  the 
public  through  encouragement  and  protection  of  exist¬ 
ing  services. 

In  Abbott  v.  Public  Utilities  Commission ,  136  Atl. 
490,  491  (R.  I.),  the  Court,  in  approving  a  decision  of 
the  Utilities  Commission,  said: 

“They  are  justified  in  considering  the  existing 
means  of  transportation,  as  to  its  substantial  char¬ 
acter  and  its  probable  permanence,  also  the  invest¬ 
ments  of  capital  made  by  the  owners  of  such  exist- 
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ing  means,  the  nature  of  the  service  that  is  being 
rendered,  and,  if  such  service  is  adequate,  what 
will  be  the  probable  effect  of  admitting  competi¬ 
tion  into  a  field  now  adequately  served,  and  what 
effect  such  competition  will  probably  have  upon 
the  receipts  of  existing  lines  of  transportation,  and 
as  to  whether,  in  the  face  of  further  competition , 
the  adequacy  of  existing  service  ivill  be  continued .” 
(Italics  ours.) 

The  principle  is  well  expressed  by  the  Interstate 
Commerce  Commission  in  denying  the  application  of 
the  Sacramento  Northern  Railway  Company  for  an  ex¬ 
tension  of  its  lines : 

“The  proposed  extension  would  neither  open 
up  new  territory  nor  develop  any  considerable 
amount  of  new  business.  Its  traffic  would  be  di¬ 
verted  largely  from  the  Southern  Pacific’s  'Walnut 
Grove  branch  which  present  service  capacity  is 
equal  to  much  more  than  the  maximum  amount  of 
business  now  handled  by  it.  *  *  *  To  permit  the 
construction  of  another  line  of  railroad  to  tap  the 
territory  in  question,  at  a  cost  of  about  $735,000, 
when  such  railroad  would  be  dependent  for  its  sup¬ 
port  almost  wholly  upon  business  diverted  from 
the  Walnut  Grove  branch  now  operated  at  a  loss, 
would,  we  believe,  result  in  economic  waste.” 
( Proposed  Construction  By  Sacramento  Northern 
Railway  Company,  175  I.  C.  C.  341,  349.) 

Since  the  Commission  failed  to  make  proper  basic 
findings  that  KTSM  would  suffer  economic  injury 
through  loss  of  revenue  to  the  new  station  and  since 
the  evidence  conclusively  discloses  that  “the  effect  of 
granting  a  new  license  will  be  to  defeat  the  ability  of 
the  holder  of  the  old  license  to  carry  on  in  the  public  in¬ 
terest”  the  decision  of  the  Commission  is  arbitrary 
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and  capricious  and  should  be  reversed.  Intermountain 
Broadcasting  Corp.  v.  F.  C.  C.,  94  F.  (2d)  244;  Pulitzer 
Publishing  Company  v.  F.  C.  C.,  94  F.  (2d)  249. 

(2)  It  includes  finding's  contrary  to  the  indisputable 
character  of  the  evidence. 

The  program  service  of  KTSM  is  described  by  the 
Commission  as  follows  (E.  340-341) : 

“The  programs  of  Stations  KTSM- WD AH  are 
diversified  and  include  broadcasts  of  two  churches, 
namely:  Trinity  Methodist  Church  and  First 
Presbvterian  Church  Sundav  morning  and  even- 
ing,  and  announcements  concerning  other  churches. 
The  KTSM-WDAH  stations  do  not  have  time 
available  for  broadcasts  bv  other  churches.  There 
are  a  number  of  other  denominations  in  El  Paso, 
including  Episcopal,  Catholic,  Lutheran,  Morman, 
Christian  Science,  Jewish  and  Unitarian.  One  of 
these  denominations  has  requested  time  on  KTSM 
without  success. 

Then  as  one  of  its  “Grounds  For  Decision”  the  Com¬ 
mission  states  “that  KTSM-WDAH  had  time  for 
morning  and  evening  services  of  but  two  out  of  nine 
or  more  religious  denominations  represented  in  El 
Paso.”  (R.  341-342) 

Apparently  this  is  intended  to  be  an  aspersion  upon 
the  program  service  of  KTSM,  and  is  best  answered  by 
quoting  the  entire  testimony  of  Mr.  Wyler  concerning 
the  broadcast  of  religious  programs  by  KTSM.  On 
direct  examination  Mr.  Wyler  testified  as  follows  (R. 
182): 

Q.  What  is  your  policy  with  respect  to  religious 
broadcasts  ? 

A.  I  will  say  this,  we  do  give  a  generous  amount 
of  time  to  religious  broadcasts.  We  have,  of 
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course,  on  AVDAH  the  full  service  of  the  Trinity 
Church  on  Sunday.  In  addition  to  that  we  broad¬ 
cast  the  Vesper  Hour  from  the  First  Presbyterian 
Church  each  Sunday  afternoon. 

In  addition  to  that  we  have  a  broadcast  on 
Saturday  afternoon  which  we  call  the  “Go  to 
Church”  program,  in  which  we  have  written  let¬ 
ters  to  every  pastor  in  El  Paso  asking  that  he  fur¬ 
nish  us  with  an  outline  of  his  service  for  the  next 
Sunday  morning. 

Religious  music  is  broadcast  on  this  program, 
such  music  being  furnished  as  often  as  possible 
by  a  choir  of  one  of  the  churches,  and  the  announce¬ 
ments  are  made  for  the  churches  gratis. 

AYe  have  had  a  series  of  morning  devotionals, 
and  during  the  Easter  Lenten  season  we  have 
forty  of  the  different  ministers  of  El  Paso  appear 
in  a  15-minute  Lenten  program  called  “The  Fel¬ 
lowship  of  Prayer.” 

I  believe  every  English-Speaking  minister  in 
the  city  of  El  Paso  participated  in  that  program  I 
have  just  mentioned. 

That  time  is  always  given  free. 

On  cross-examination  Mr.  AA’yler  testified  as  follows 
(R.  210) : 

Q.  As  I  understand,  you  testified  the  Trinity 
Methodist  Church  broadcast  Sunday  morning, 
afternoon  and  evening ! 

A.  Yes,  sir. 

Q.  Do  any  other  churches  broadcast  on  Sunday? 

A.  The  First  Presbyterian  Church  on  Sunday 
afternoon. 

Q.  How  often ! 

A.  Once  a  week,  Sunday  afternoon. 

Q.  How  much  time? 

A.  One  hour. 

Q.  AA7hat  about  the  other  churches  ? 

A.  The  other  churches  appear  only  during  our 
go  to  church  program. 
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Q.  Were  you  ever  approached  by  any  of  those 
other  churches  in  the  past,  for  the  privilege  of 
broadcasting? 

A.  We  were  at  one  time  approached  by  one 
church  of  El  Paso  that  expressed  a  keen  desire  to 
have  their  services  broadcast. 

Q.  Is  the  time  available  for  any  other  churches 
on  Sunday? 

A.  Hardly,  for  church  services  morning  and 
evening,  no. 

Q.  There  is  no  other  time  available  ? 

A.  Xo,  sir. 

The  Examiner:  Is  that  a  commercial  program 
or  furnished  free? 

The  Witness :  That  is  a  program  that  is  broad¬ 
cast  from  WDAH  and  there  is  no  charge  made 
for  it. 

The  Examiner:  You  furnish  the  lines  to  the 
church  ? 

The  Witness :  Yes,  sir. 

The  Examiner:  All  free? 

The  Witness:  Yes,  sir. 

This  constitutes  the  entire  record  testimony  on  reli¬ 
gious  programs  and  clearly  reveals  the  arbitrary  and 
capricious  character  of  the  Commission’s  finding  inso¬ 
far  as  it  is  intended  as  a  reflection  on  the  service  of 
KTSM. 

The  Commission’s  opinion  appears  to  make  a  fur¬ 
ther  finding  about  KTSM  for  the  sole  purpose  of  leav¬ 
ing  an  unfair  implication  when  it  states  (R.  341)  : 

“However,  from  1929  to  1933  the  station  was 
not  competently  managed  and  a  complete  selling 
job  of  radio  time  in  El  Paso  had  not  been  made. 
The  attitude  of  the  management  of  the  station  at 
that  time  was  somewhat  antagonistic  and  there 
seemed  to  be  no  desire  to  cooperate  with  existing 
agencies  in  El  Paso.” 
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And  then  concludes,  referring  to  KTSM,  (R.  342) : 

“which  operated  during  the  years  1929-33  without 
losing  money  although  operating  in  a  manner  ad¬ 
mittedly  antagonistic  to  the  people  of  El  Paso.” 

Oddly  enough  the  very  testimony  from  which  the 
foregoing  finding  is  drawn  was  being  elicited  on  direct 
examination  by  counsel  for  KTSM  and  was  objected 
to  by  counsel  for  the  Commission  (R.  173). 

Q.  Did  you  have  any  difficulty  getting  the  sta¬ 
tion  established  and  accepted  as  a  public  service 
medium? 

A.  Yes,  we  did.  It  was  a  long  hard  pull  to  get 
the  station  established,  and  it  did  not  really  become 
established  in  the  Citv  of  El  Paso  until  along  in 
1934. 

Q.  What  changes  have  taken  place  since  the  sta¬ 
tion  first  began  to  broadcast,  taking  it  right  along 
up  to  the  present  time? 

A.  During  the  time  from  1929  when  KTSM 
started  operation,  until  1933,  the  attitude  of  the 
management  of  the  station  at  that  time  was  some¬ 
what  antagonistic,  there  seemed  to  be  no  desire  to 
cooperate  with  the  existing  agencies  in  El  Paso. 

Mr.  Cunningham:  If  this  type  of  testimony  is 
intended  to  be  of  assistance  to  the  Commission  in 
ascertaining  whether  the  station  operated  at  a  loss 
or  gain,  and  whether  another  station  is  justified 
there,  it  seems  to  be  the  opinion  of  the  witness, 
which  the  Commission  should  draw  from  the  facts, 
which  the  Commission  should  give. 

The  Examiner:  I  think  it  would  be  better  to 
give  the  facts  and  let  the  Commission  draw  their 
own  conclusions. 

The  Witness :  What  type  of  facts  do  you  mean, 
Mr.  Cunningham? 

Mr.  Scharfeld :  Let  us  get  it  in  this  way : 


By  Mr.  Scharfeld : 

Q.  What  efforts  have  you  made,  and  what  have 
you  done  to  have  KTSM  take  a  part  in  the  civic 
life  of  El  Paso?  j 

A.  We  have  made  definite  efforts  to  have  KTSM 
become  a  part  of  the  civic  life  of  El  Paso  in  that 
we  have  offered  our  facilities  to  all  types  of  agen¬ 
cies,  the  American  Red  Cross,  the  Community 
Chest,  the  churches,  civic  organizations,  clubs,  the 
city  administration  and  governmental  agencies, 
and  offered  them  our  facilities  at  any  time  they  so  j 
desired 

Q.  Have  you  offered  facilities  of  KTSM  to  all 
such  groups? 

A.  Yes,  sir. 

Q.  Free  of  charge  ? 

A.  Yes,  sir. 

Q.  Have  you  always  made  time  available  to  them 
when  requested? 

A.  Yes,  sir;  we  have. 

Q.  Have  you  ever  turned  down  requests  from 
such  groups? 

A.  No,  sir;  we  have  never  done  that. 

Q.  Have  you  ever  cancelled  or  shifted  a  com¬ 
mercial  program  to  make  time  available  for  them  ?  | 

A.  We  have. 

Examination  of  the  foregoing  record  testimony  will 
disclose  no  basis  for  adverse  criticism  of  KTSM  and 
instead  indicates  the  struggle  and  effort  that  has  been 
made  by  the  present  management  to  put  the  station  on 
a  sound  stable  basis  so  that  it  can  function  as  “part  of 
the  civic  life  of  El  Paso.” 

The  Commission  finds  that  “It  is  a  matter  of  com- 

i 

mon  knowledge  that  the  programs  broadcast  by  the 
Mexican  stations  are  primarily  for  their  own  nationals 
and  in  the  Spanish  language.”  (R.  341)  | 
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This  finding  is  not  only  contrary  to  the  record  evi¬ 
dence  but  is  contrary  to  what  is  common  knowledge. 
In  the  first  place  the  testimony  affirmatively  discloses 
that  Mexican  stations  in  Juarez  carry  advertising  for 
El  Paso  business  houses  (R.  188)  and  even  the  appli¬ 
cant  Mr.  Roderick  testified  that  they  broadcast  pro¬ 
grams  of  the  7th  United  States  Cavalry  Band.  (R. 
87-88)  The  testimony  also  stands  uncontradicted  that 
the  programs  are  both  in  Spanish  and  English  (R. 
189).4 

The  Commission  being  unable  to  support  its  findings 
by  evidence  endeavors  to  rely  upon  the  device  of  com¬ 
mon  knowledge.  As  usually  defined  “common  knowl¬ 
edge  is  the  knowledge  that  every  intelligent  person 
has”  and  permits  a  court  to  regard  many  matters  as 
commonly  known  without  further  proof.  ( People  v. 
Mayes ,  113  Cal.  618;  Chamberlayne,  Trial  Evidence  pg. 
134)  The  Communications  Commission  in  its  regula¬ 
tion  of  broadcasting  stations  is  not  deemed  to  have 
special  knowledge  of  the  broadcasts  from  Mexican  bor¬ 
der  stations,  but  if  common  knowledge  is  what  every¬ 
one  knows  then  the  exact  opposite  of  the  Commission 
assumption  is  true.  It  is  a  well  known  fact,  and  should 
have  been  known  to  the  Commission — since  Mexican 
border  stations  have  been  a  problem  child  for  years — 
that  stations  on  the  Mexican  border,  particularly  in 
Juarez,  cater  primarily  to  the  American  audience  re¬ 
siding  in  the  El  Paso  area. 

The  above-discussed  findings  being  contrary  to  the 
indisputable  character  of  the  evidence  empower  this 

<  The  record  testimony  shows  the  following:  (R.  189) 

Q.  Are  the  stations  on  the  Mexican  side  heard  consistently? 

A.  Yes,  they  are  consistent  service. 

Q.  Are  those  programs  in  Spanish  and  English  ? 

A.  Yes,  in  Spanish  and  English. 
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court  to  deny  effect  to  the  Commission’s  order.  Crowell 
v.  Benson  285  U.  S.  22,  76  L.  ed.  598;  Saginaw  Broad¬ 
casting  Company  v.  F.  C.  C.,  supra. 

(3)  It  includes  findings  based  upon  incompetent 

evidence. 

Apparently  groping  to  discover  some  basis  in  the 
record  for  possible  commercial  support  for  the  addi¬ 
tional  station  proposed  by  Mr.  Roderick,  the  Commis¬ 
sion  finds  that 

“The  1936  El  Paso  Directorv  listed  1569  business 
firms”  (R.  340) 

and  then  as  a  Ground  for  Decision  concludes  that  ap¬ 
pellant’s  station  “in  1936  carried  advertising  accounts 
for  a  maximum  of  125  out  of  a  possible  1569  business 
establishments”  (R.  341). 

Both  the  finding  and  conclusion  derived  therefrom 
are  based  upon  incompetent  hearsay  testimony,  since 
the  City  Directory  was  introduced  as  such  by  Mr.  Rod¬ 
erick  and  not  by  any  person  who  compiled  or  knew  any¬ 
thing  about  it  (R.  66).  It  is  precisely  the  character  of 
evidence  ruled  incompetent  by  this  Court  in  reversing 
the  Commission’s  original  decision  in  this  case  ( Tri- 
State  Broadcasting  Company  v.  F.  C.  C.,  supra).  Mr. 
Roderick  actually  didn’t  know  whether  any  of  the  estab¬ 
lishments  listed  could  or  would  advertise  as  shown  by 
his  testimony  on  cross-examination  (R.  110-111)  as 
follows : 

Q.  Now,  on  this  list  of  El  Paso  business  firms 
which  you  have  taken  from  the  city  directory  have 
you  made  any  investigation  of  the  credit  standing 
of  any  of  those  firms? 
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A.  Of  any  of  them? 

Q.  Yes. 

A.  Yes,  I  probably  am  familiar  with  the  credit 
standing  of  a  number  of  them. 

Q.  Well,  of  all  of  them? 

A.  No. 

Q.  Of  the  majority  of  them? 

A.  No. 

Q.  Of  a  few  of  them? 

A.  I  would  say  more  than  a  few. 

Q.  Let  us  take  some  of  those  that  are  included 
on  that  list  then.  Have  you  investigated  the  rat¬ 
ing  of  the  Ace  Ten  Cent  Taxicab  Company  for  pur¬ 
poses  of  broadcast  advertising? 

A.  No. 

Q.  How  about  the  Acme  Transfer  Company? 

A.  No. 

Q.  How  about  the  Ami  jo  Cafe? 

A.  Yes.  Let  me  ask,  please,  you  mean  am  I 
familiar  with  the  credit  rating  of  them,  or  have  I 
investigated  it  specifically? 

Q.  Yes,  that  is  right,  specifically. 

A.  No,  I  haven’t  investigated  any  of  them  speci¬ 
fically. 

Q.  Would  it  be  your  purpose  to  determine  the 
credit  rating  of  firms  with  whom  you  were  doing 
business? 

A.  We  always  do  that. 

Q.  Then  really  you  don ’t  know  the  credit  rating 
of  any  of  these? 

A.  No.;  no. 

Besides  testifying  that  he  didn’t  know  the  credit 
rating  of  any  of  those  listed  (R.  Ill),  Mr.  Roderick  ad¬ 
mitted  that  among  the  establishments  handling  “a 
cheaper  grade  of  merchandise”  he  had  not  been  very 
successful  in  the  solicitation  of  advertising  for  his 
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newspaper  (R.  110). 5  There  is  certainly  no  basis  for 
believing  that  he  would  be  any  more  successful  in  the 
solicitation  and  procurement  of  advertising  for  a  new 
broadcast  station,  particularly  since  the  testimony 
shows  that  some  of  the  establishments  listed  “are  un¬ 
desirable  for  sponsors  or  for  clients  on  the  station, 
principally  because  of  their  credit  rating,  and  again 
from  their  standing  in  the  community”  (R.  187). 

The  speculative  character  and  worthlessness  of  such 
testimony  has  been  recognized  by  the  Commission  in 
passing  upon  applications  for  new  broadcast  factilities. 
In  the  matter  of  the  Application  of  Packard ,  Stebbins 
&  Packard,  4  F.  C.  C.  288,  290,  the  Commission  stated: 

“There  is  some  evidence  in  the  record  that  sev¬ 
eral  local  firms  ‘would  be  interested  in  radio  broad¬ 
cast  advertising’  but  there  is  no  definite  evidence 
in  the  record  as  to  the  amount  of  actual  business 
support  which  might  be  had  from  them  or  others. 
It  is  clear  that  the  amount  so  estimated  as  prob¬ 
able  monthly  income  is  for  the  most  part  specula¬ 
tion,  the  wish  being  father  to  the  thought.” 

In  the  instant  case,  the  City  Directory  of  El  Paso 
can  scarcely  be  considered  a  legitimate  basis  for  a  wish 
— let  alone  a  finding  on  commercial  support.  The  fact 
that  someone,  not  a  party  nor  a  witness  to  the  hearing, 
has  prepared  a  listing  of  what  purports  to  be  El  Paso 
business  firms  does  not  mean  that  they  are  available 

5  Mr.  Roderick  testified  as  follows  (R.  110): 

Q.  Do  those  business  establishments  advertise  in  the  paper? 

A.  Not  very  many  of  them. 

Q.  Would  you  consider  that  a  source  of  advertising  for  a  broad¬ 
casting  station? 

A.  I  think  there  is  some  business  to  be  had. 

Q.  Do  you  solicit  it  for  your  newspaper? 

A.  Yes. 

Q.  Do  you  get  much? 

A.  Very  little. 
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to  afford  commercial  support  to  an  additional  broad¬ 
casting  station  even  if  it  were  assumed  that  they  exist 
as  going  concerns.  The  Commission’s  conclusion  in 
this  respect  does  violence  to  the  rules  of  evidence  as 
well  as  to  the  Commission’s  own  prior  finding  in  the 
same  opinion  that  “There  are  1283  retail  establish¬ 
ments  in  El  Paso”  (R.  340),  which  finding  is  based 
upon  official  United  States  Census  reports. 

The  unfairness  of  the  conclusion  that  KTSM  in  1936 
carried  advertising  accounts  for  a  maximum  of  125 
business  establishments  is  further  exemplified  by  the 
fact  that  the  hearing  itself  was  held  in  May ,  1936,  so 
that  the  maximum  period  referred  to  in  1936  could 
have  covered  only  a  period  of  the  past  5  months  and 
not  the  entire  year.  The  Commission’s  conclusion 
would  lead  to  the  inference  that  KTSM  had  300  ac¬ 
counts  in  1935  and  only  125  in  1936,  but  such  is  not  the 
case  and  the  representation  is  deceptive  of  the  facts 
disclosed  by  the  evidence  (R.  187). 

(4)  It  has  failed  to  make  necessary  and  basic  findings 
regarding  the  adequacy  or  inadequacy  of  existing 
service. 

It  was  imperative  under  the  prior  decision  of  this 
court  in  the  Tri-State  case  that  the  Commission  make 
specific  findings  with  regard  to  the  particulars  in  which 
the  service  of  KTSM  was  inadequate,  and  this  the 
Commission  has  failed  to  do.  The  findings  with  re¬ 
spect  to  the  service  of  KTSM  are  meager  although  the 
evidence  in  the  rcord  is  substantial.  The  program  ser¬ 
vice  rendered  by  KTSM  is  described  as  being  “diver¬ 
sified”  and  including  “broadcasts  of  two  churches” 
and  consisting  of  I6V2  hours  daily  operation  “about 
15  per  cent  of  which  is  devoted  to  live  talent,  about  35 


per  cent  to  phonograph  records,  and  the  remainder, 
about  50  per  cent  to  electrical  transcriptions”  (R.  340). 
The  vice  of  such  findings  is  their  incompleteness  since 
they  leave  to  surmise  and  conjecture  the  adequacy  or 
inadequacy  of  KTSM’s  service. 

The  evidence  stands  uncontradicted  that  adequate 
and  satisfactory  broadcasting  service  is  now  being  ren¬ 
dered  to  the  El  Paso  area  by  existing  services.  Station 
KTSM  provides  a  diversified  well-balanced  program 
service  calculated  to  meet  the  needs  and  desires  of  El 
Paso  listeners  (R.  292,*  KTSM  Ex.  9) ;  its  facilities 
have  been  offered  to  all  civic  and  educational  groups 
free  of  charge  and  it  has  never  denied  a  request  of  any 
of  such  groups  for  broadcasting  time ;  and  it  has  broad¬ 
cast  all  public  service  and  educational  activities  which 
were  available  for  broadcasting  purposes  (R.  181, 
KTSM  Ex.  10,  R.  313).  Even  the  applicant,  Roderick, 
testified  that  he  “never  heard  anyone  being  denied  the 
privilege  of  broadcasting  on  KTSM”  (R.  124). 

In  addition  to  the  local  service  provided  by  Station 
KTSM,  net  work  programs  are  available  from  several 
clear  channel  stations  (R.  109,  187,  225)  and  primary 
service  is  also  available  from  the  four  Mexican  stations 
located  at  Juarez  (R.  225,  227,  333). 

To  authorize  an  order  granting  an  additional  facil¬ 
ity,  it  must  affirmatively  and  sufficiently  appear  that 
the  existing  utility  is  not  rendering  adequate  service. 
Chicago  Rys.  Co.  v.  Commerce  Commission,  336  Ill.  51; 
167  N.  E.  840  (1929) ;  East  End  Traction  Co.  v.  Public 
Utilities  Commission,  115  Ohio  St.  119,  152  N.  E.  20 
(1926) ;  Choate  v.  Commerce  Commission,  209  Ill.  248, 
141  N.  E.  12  (1923) ;  West  Suburban  Transportation 
Co.  v.  Chicago  &  W.  T.  R.  Ry.,  309  Ill.  87, 140  N.  E.  56 
(1933). 


In  West  Suburban  Transportation  Co.  v.  Chicago  <£ 
W.  T.  R.,  supra,  the  court  in  enunciating  this  rule  said 
at  Page  58 :  “To  authorize  the  Commerce  Commission 
to  grant  appellant  a  certificate  of  convenience  and  ne¬ 
cessity,  and  authority  to  operate  its  lines  to  serve  the 
same  public  already  served  by  an  existing  utility,  it 
was  required  that  it  be  shown  the  existing  utility  was 
not  rendering  adequate  awd  convenient  service,  and 
that  the  operation  of  the  bus  line  would  eliminate  such 
inadequacy  and  inconvenience.”  (Italics  ours.)  (See 
Egyptian  Transportation  System  v.  Louisville  &  N.  R. 
Co.,  321  Ill.  580,  152  N.  E.  510  (1926). 

There  is  no  evidence  in  this  record  that  appellant’s 
station  is  not  rendering  an  adequate  and  sufficient 
broadcast  service  and  an  examination  of  the  Commis¬ 
sion’s  Statement  of  Facts  and  Grounds  for  Decision 
reveals  no  finding  to  the  effect  that  the  existing  service 
of  KTSM  is  inadequate  in  any  respect. 

Furthermore,  it  is  essential  that  an  applicant  for  an 
additional  facility  make  an  affirmative  showing  that 
the  existing  service  is  inadequate.  Re  Jerome-Union 
Stage  Line,  P.  U.  R.  1922  E.  850  (Ariz.);  Re  Motor 
Transit  Co.,  P.  U.  R.  1922  D.  495,  (Calif.) ;  Re  Arthur 
Branham,  P.  U.  R.  1924  C.  500  (Ariz.).  In  the  latter 
case  (Re  Branham)  it  was  said  that  the  showing  of  in¬ 
adequacy  “must  be  clear  and  affirmative  before  a  cer¬ 
tificate  of  convenience  and  necessity  will  be  granted  for 
the  operation  of  an  additional  service”  and  “If  this 
rule  is  not  adhered  to,  the  public  interest  will  suffer 
instead  of  benefit,  since  it  would  permit  of  unnecessary 
duplication  of  service  which  results  always  in  lower 
efficiency,  and  higher  cost  to  the  public.”  The  Com¬ 
munications  Commission  has  favored  this  rule  by  de¬ 
nying  applications  for  new  broadcasting  facilities 
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“where  the  record  does  not  disclose  that  existing  ser¬ 
vice  was  either  inadequate  or  unsatisfactory”  and 
“where  a  large  part  of  the  talent  which  applicant  men¬ 
tions  as  being  ‘available’  is  already  being  heard  in 
(the  same)  area  over  existing  facilities.”  In  re  Goff, 
2  F.  C.  0.  585,  587.  And  in  the  Matter  of  Time  Print¬ 
ing  Company,  Docket  No.  4759,  decided  October  11, 
1938,  where  an  application  had  been  filed  for  authority 
to  erect  and  operate  a  new  broadcast  station  at  Chatta¬ 
nooga,  Tennessee  the  Commission  cited  this  Court’s 
opinion  and  stated : 

“There  is  no  evidence  of  the  failure  of  the  ex¬ 
isting  stations  to  be  fully  cognizant  of  their  duty 
to  operate  in  the  public,  interest  and  to  donate  time 
over  their  station  to  worthwhile  civic  and  com¬ 
munity  enterprises.  The  existence  of  many  or¬ 
ganizations  who  have  not  broadcast  over  the  sta¬ 
tions  in  Chattanooga  does  not  in  and  of  itself,  cre¬ 
ate  a  need  for  a  new  broadcast  station.  It  should 
first  be  established  that  the  facilities  of  the  exist¬ 
ing  stations  are  inadequate  to  meet  the  needs  of 
the  community.  (Tri-State  Broadcasting  Com- 
panv,  Inc.  v.  F.  C.  C.,  on  petition  for  rehearing,  de¬ 
cided  April  7,  1938,  Docket  No.  6931.)” 

In  the  Matter  of  Martin  Anderson,  Docket  No.  5028, 
decided  December  23,  1938,  which  involved  an  applica¬ 
tion  for  permission  to  construct  a  new  radio  broadcast 
station  at  Orlando,  Florida,  where  an  existing  station 
was  in  operation,  the  Commission  denied  the  applica¬ 
tion  and  stated  in  its  “Grounds  for  Decision”  as  fol¬ 
lows: 

“There  is  nothing  in  the  record  substantially 
challenging  the  adequacy  of  the  existing  service, 
nor  is  there  anything  in  the  record  indicating  in¬ 
ability  on  the  part  of  the  existing  station  to  sup- 
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ply  the  demands  of  advertisers  and  the  demands 
of  performers  in  the  community.” 

In  the  Matter  of  Smith,  Keller ,  and  Cole,  Docket  No. 
3939,  decided  April  13,  1938,  involving  an  application 
for  a  construction  permit  to  erect  a  new  broadcast  sta¬ 
tion  at  San  Diego,  California,  the  Commission  in  deny¬ 
ing  the  application  stated  in  its  first  ground  for  deci¬ 
sion  as  follows: 

“While  the  two  regional  stations  now  li¬ 
censed  to  operate  in  San  Diego  are  affiliated  with 
chains,  those  stations  now  devote  a  considerable 
portion  of  their  time  to  programs  of  local  charac¬ 
ter  and  it  is  not  shown  that  those  facilities  arc  not 
capable  of  rendering ,  or  are  not  actually  render - 
mg,  an  adequate  local  service .” 

The  Commission’s  Statement  of  Facts  and  Grounds 
for  Decision  makes  no  definite  finding  as  to  how  or  in 
what  respects  the  existing  service  is  inadequate.  It 
does  not  even  disclose  any  basic,  facts  on  which  it  could 
have  made  a  finding  of  inadequacy  and  without  such  a 
finding  of  essential  basic  facts  the  decision  cannot  be 
sustained  ( Florida  v.  United  States,  282  U.  S.  194,  215; 
75  L.  ed.  291,  304;  United  States  v.  Baltimore  and 
Ohio  R.  R.  Co.,  293  U.  S.  454,  79  L.  Ed.  587).  Findings 
must  do  more  than  create  a  disposition  to  guess  and 
speculate  as  to  what  was  intended  ( Heitmeyer  v.  Fed¬ 
eral  Communications  Commission,  95  F.  (2d)  91). 
They  must  spell  out  the  basic  facts  with  reasonable 
certainty  so  that  proper,  and  not  unfair,  inferences 
may  be  drawn  as  to  the  ultimate  facts.  United  Stales 
v.  Chicago,  M.  <&  St.  P.  <&  P.  R.  Co.,  294  U.  S.  499.  A 
finding  of  inadequacy  of  existing  service  is  “quasi- 
jurisdictional”  and  a  necessary  prerequisite  to  any 
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final  order  authorizing  additional  service.  The  court 
lias  no  duty  to  search  the  record  to  ascertain  whether 
certain  general  and  ambiguous  statements  made  in  the 
Statement  of  Facts  and  Grounds  for  Decision  intended 
to  serve  as  findings  may  by  construction  be  given  a 
meaning  sufficiently  definite  and  certain  to  constitute 
a  bais  for  the  final  order.  ( Atcheson ,  Topeka  & 
Santa  Fe  R.  Co.  v.  U.  S.,  295  U.  S.  193-209,  79  L.  ed. 
1382-1393).  It  bs  similarly  clear  that  lack  of  an  ex¬ 
press  finding  by  an  administrative  agency  may  not  be 
supplied  by  implication  ( Panama  Ref.  Co.  v.  Ryan , 
293  U.  S.  388). 

(5)  It  does  not  conform  with  the  judgment  and  opinion 

of  the  Court. 

When  this  court  rendered  its  opinion  and  judgment 
on  March  16,  1938,  in  Tri-State  Broadcasting  Com¬ 
pany  v.  Federal  Communications  Commission  (96  F. 
(2d)  564)  and  certified  the  same  to  the  Commission 
for  further  proceedings  consistent  with  said  opinion 
and  judgment  it  said  page  566: 

“We  are  unable  to  determine  upon  what  facts 
and  for  what  reasons  the  Commission  regarded  an 
additional  station  as  necessary.  We  cannot  review 
the  evidence  to  determine  whether  or  not  there  is 
substantial  support  therein  for  findings  not  made.” 

And  then  in  its  per  curiam  opinion  rendered  on 
April  7,  1938,  on  the  Commission’s  petition  for  rehear¬ 
ing  in  the  same  matter  (96  F.  (2d)  564,  568)  the  Court 
said: 

“The  findings  of  basic  fact  which  would  natur¬ 
ally  be  expected  on  the  subject  of  need  of  an  ad¬ 
ditional  station  where  a  community  already  has 
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radio  service  would  be  those  concerning  the  ade¬ 
quacy  of  the  existing  service,  and  in  particular  in 
this  case  concerning  the  adequacy  of  the  service 
of  the  primary  stations  KTSM  and  WDAH.  The 
existing  radio  service  might  be  inadequate  in 
financial  stability,  equipment,  or  management;  or 
it  might  be  adequate  in  such  respects  and  still  be 
inadequate  in  the  sense  that  the  stations,  although 
operating  at  full  capacity  are  unable  to  supply  the 
demands  of  advertisers  and  performers  in  the 
community.  The  Statement  of  Facts  and  Grounds 
for  Decision  on  the  part  of  the  Commission  con¬ 
tains  no  finding  that  the  existing  service  is  in¬ 
adequate  in  any  such  particulars  as  are  above 
mentioned.  If  there  is  evidence  in  the  record 
warranting  findings  of  inadequacy  of  the  present 
service  the  Commission  should  make  and  state 
such  findings.  It  was  the  intention  of  Congress  in 
requiring  findings  of  fact  that  the  Commission 
should  disclose  the  facts  which  cause  it  to  reach 
its  decision,  and  that  it  should  not  reach  a  de¬ 
cision  without  facts.”  (Italics  supplied) 

Although  the  Court  specifically  stated  that  “If  there 
is  evidence  in  the  record  warranting  findings  of  in¬ 
adequacy  of  present  service  the  Commission  should 
make  and  state  such  findings,”  the  Commission,  never¬ 
theless,  ignored  the  instruction  and  failed  to  make 
proper  findings  of  basic  facts  concerning  the  adequacy 
or  inadequacy  of  existing  service  in  El  Paso.  A  direc¬ 
tion  to  the  Commission  contained  in  the  opinion  of  the 
Court  makes  it  part  of  the  judgment  which  must  be 
given  effect  by  the  Commission.  ( Rogers  v.  Hill ,  289 
U.  S.  582,  587,  77  L.  ed.  1385, 1389;  Metropolitan  Water 
Co.  v.  Kaw  Valley  Drainage  District  223  U.  S.  519,  523, 
06  L.  ed.  o33,  o3o)* 

In  Federal  Radio  Commission  v.  Nelson  Bros.  Bond 
<&  Mortgage  Co.,  289  U.  S.  266  at  278,  77  L.  ed.  1166, 
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the  Supreme  Court  stated  that,  where  the  Court  re¬ 
verses  the  decision  of  the  Commission  and  remands 
the  case  to  carry  out  the  judgment  of  the  Court,  “the 
Commission  in  its  further  action  is  to  respect  and 
follow  the  Court’s  determination  of  the  questions  of 
law.” 

In  Finley  v.  United  Mine  Workers,  300  Fed.  972, 
where  the  case  was  before  the  Circuit  Court  for  the 
third  time,  the  court  said  at  pages  973-974: 

‘‘It  is  the  well-established  doctrine  of  the  fed¬ 
eral  courts  that  questions  of  law  determined  on 
a  writ  of  error  or  appeal  are  the  law  of  the  case 
both  for  the  trial  court  and  this  court  on  a  second 
writ  of  error  or  appeal,  provided  the  facts  remain 
substantially  the  same.  Thatcher  v.  Gottlieb,  59 
Fed.  872,  8  C.  C.  A.  334;  Guarantee  Company  of 
North  America  v.  Phenix  Ins.  Co.  of  Brooklyn, 
X.  Y.,  124  Fed.  170,  59  C.  C.  A.  376;  National  Sur¬ 
ety  Co.  v.  Kansas  City  Hydraulic  Press  Brick  Co., 
182  Fed.  54,  104  C.  C.  A.  494;  Town  of  Fletcher 
v.  Hickman,  208  Fed.  118, 125  C.  C.  A.  346;  Meyer 
&  Chapman  State  Bank  v.  First  Nat.  Bank  of  Codv 
(C.  C.  A.)  291  Fed.  42.” 

The  facts  here  have  remained  substantially  the  same 
as  they  were  on  the  first  appeal  and  the  Commission’s 
failure  to  comply  with  the  Court’s  specific  instruction 
to  make  proper  findings  on  the  adequacy  or  inadequacy 
of  the  present  service  of  existing  facilities,  i.  e.  KTSM, 
in  El  Paso,  vitiates  its  decision  and  order. 

(6)  It  is  not  supported  by  substantial  evidence. 

We  have  already  pointed  out  in  this  brief,  supra,  the 
insufficiency  of  the  Commission’s  basic  findings  to  sup¬ 
port  its  order.  However,  the  objection  goes  even  be¬ 
yond  the  findings  as  made  to  the  evidence  in  the  record. 


56 


In  the  Court’s  first  decision  in  this  case  ( Tri-State  Be. 
Co.  v.  F.  C.  C.y  supra)  it  ruled  out  as  incompetent  much 
of  the  testimony  upon  which  the  Commission  relied. 
The  record  has  not  been  amplified  to  include  additional 
evidence  and  the  Commission  was  required  to  act  upon 
the  basis  of  the  competent  evidence  remaining.  In  its 
present  state,  the  record  evidence  does  not  reveal  suf¬ 
ficient  facts  upon  which  the  Commission  could  justify 
a  grant  of  the  application.  (See  Preliminary  State¬ 
ment  of  Facts,  supra)  and  since  there  must  be  substan¬ 
tial  evidence  to  support  the  Commission’s  findings  and 
order  ( Biker  v.  Federal  Radio  Commission,  60  App. 
D.  C.  373;  Woodmen  of  the  World  Life  Insurance  Co. 
(WOW)  v.  Federal  Radio  Commission,  62  App.  D.  C. 
138)  the  findings  of  the  Commission  are  entitled  to  no 
presumption  of  correctness  and  the  order  must  fall. 

V. 

CONCLUSION. 

This  case  being  returned  to  the  Court  on  appeal  for 
the  second  time  it  is  important  that  the  Court  exam¬ 
ine  thoroughly  into  the  procedure  followed  by  the  Com¬ 
mission  after  reversal  of  the  first  decision  in  order  to 
determine  whether  the  Commission  gave  full  effect  to 
the  Court’s  opinion  and  judgment.  If  the  Commission 
has  mistaken  or  misconstrued  the  meaning  and  intent 
of  the  judgment  its  action  should  be  corrected  at  this 
time.  It  is  appellant ’s  contention  that  the  Commission 
not  only  went  beyond  the  terms  of  the  Court’s  opinion 
by  reopening  the  proceedings  and  not  allowing  appel¬ 
lant  to  participate  therein  through  oral  argument,  but 
that  it  manifestly  disregarded  the  plain  mandate  of  the 
Court  to  make  essential  findings  on  specified  issues. 
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In  failing  to  give  consideration  to  and  make  findings 
with  respect  to  these  issues  which  are  found  by  the 
Court  to  be  pertinent  and  material  to  a  determination 
of  the  case,  the  Commission  is  unable  to  properly  ap¬ 
ply  the  legislative  standard  of  public  interest,  conveni¬ 
ence  and  necessity.  This  becomes  apparent  by  com¬ 
parison  of  the  two  decisions  of  the  Commission  in  the 
light  of  the  Court’s  opinion. 

The  Commission’s  second  decision  reflects  what  oc¬ 
curs  when  sufficient  competent  record  evidence  is  ab¬ 
sent  and  the  Commission  still  desires  to  make  a  grant. 
It  relies  upon  “common  knowledge,”  or  the  “City  Di¬ 
rectory”  or  indirect  aspersions  to  objectors  to  the 
grant  and  so  attempts  to  do  by  indirection  what  the 
substantial  evidence  of  record  will  not  support. 

Upon  all  the  facts  of  the  record  appellant  is  entitled 
as  a  matter  of  law  to  a  judgment  of  this  Court  revers¬ 
ing  the  decision  of  the  Commission  and  remanding  the 
case  with  instructions  that  appellant  be  afforded  an 
opportunity  for  argument  before  the  Commission  or 
that  the  application  of  Dorrance  Roderick  for  a  new 
broadcasting  station  in  El  Paso,  Texas,  be  denied. 

Respectfully  submitted, 

Philip  G.  Loucks, 

Arthur  W.  Scharfeld, 
Joseph  F.  Zias, 

Attorneys  for  Appellant. 

National  Press  Building, 

Washington,  D.  C., 

January  21,  1939. 
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APPENDIX  A. 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington,  D.  C. 

Commission  Order  No.  20 

At  a  general  session  of  the  Federal  Communications 
Commission  held  at  its  office  in  Washington,  D.  C.,  on 
the  13th  day  of  October,  1937,  the  Commission  adopted 
the  following  order: 

The  divisions  of  the  Commission  created  by  Commis¬ 
sion  Order  No.  1,  adopted  July  17,  1934,  are  hereby 
dissolved  and  abolished  as  of  November  15,  1937,  and 
all  powers  and  functions  heretofore  and  presently 
vested  in  such  divisions  shall  thereafter  be  exercised 
by  the  Commission. 

Chairman  McNinch,  with  such  assistance  as  he  may 
require,  is  hereby  directed  to  prepare  for  submission  to 
the  Commission  at  the  earliest  practicable  date  such 
new  and  supplementary  rules  and  regulations  and  such 
modifications  of  the  present  rules  and  regulations  as 
are  made  necessary  by  this  order. 

By  the  Commission. 


(Seal) 


T.  J.  Si.owie, 
Secretary. 
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APPENDIX  B. 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington,  D.  C. 

23993 

November  30,  1937. 

Re:  Examiner’s  Report  No . 

Docket  No . Applicant . 

Docket  No . Applicant . 

Docket  No . Applicant . 

Docket  No . Applicant . 

Docket  No . Applicant . 

To . 


The  following  minute,  adopted  by  the  Commission 
on  November  26, 1937,  is  called  to  your  attention  in  the 
event  you  desire  to  take  advantage  of  its  provisions 
with  reference  to  the  above  entitled  case: 

“The  Commission  directed  the  Secretary  to  no¬ 
tify  all  parties  in  matters  heretofore  heard  by  an 
examiner,  orally  argued  before  a  Division,  and 
upon  which  no  decision  has  been  made,  that  in  the 
event  reargument  is  desired  before  the  Commis¬ 
sion,  request  therefor  must  be  filed  on  or  before 
December  20,  1937 ;  where  such  a  request  is  filed 
the  case  will  be  calendared  for  reargument  on  such 
dates  as  are  convenient  to  the  Commission,  and 
the  parties  will  be  given  due  notice  thereof.” 

Very  truly  yours, 

T.  J.  Slowie  (Signed), 
Secretary . 
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APPENDIX  C. 

Minutes  of  the 

FEDERAL  COMMUNICATIONS  COMMISSION 

Minute  #  172-38 
April  20,  1938 
10:00  A.  M. 

Present:  Commissioners  McNinch,  Chairman;  Cra¬ 
ven,  Payne,  Sykes,  Brown  and  Case. 


II curing  Docket 

*  •  *  *  # 

“Pursuant  to  and  in  conformity  with  the  certified 
copy  of  opinion  and  judgment  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  received 
April  13, 1938,  in  No.  6931,  Tri-State  Broadcasting  Co., 
Inc.  (KTSM)  v.  Federal  Communications  Commission; 
Dorrance  D.  Roderick,  intervener ,  the  Commission  va¬ 
cated  its  order  of  December  1,  1936,  effective  January 
12,  1937  (Minute  No.  429),  granting  the  application  of 
Dorrance  D.  Roderick  for  a  construction  permit  to 
erect  a  new  radio  broadcast  station  at  El  Paso,  Texas, 
on  the  frequency  1500  kc.  with  100  watts  power,  hours 
of  operation  unlimited,  and  the  related  Statement  of 
Facts  and  Grounds  for  Decision  issued  January  12, 
1937,  and  directed  that  the  proceedings  upon  said  ap¬ 
plication  of  Dorrance  D.  Roderick  be  reopened  in  ac¬ 
cordance  with  the  certified  copy  of  opinion  and  judg¬ 
ment  of  said  court.” 

•  #  #  •  # 


T.  J.  Slowie, 
Secretary. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  7192 — Special  Calendar 
Tri-State  Broadcasting  Company,  Inc.  (KTSM), 

APPELLANT 

V. 

Federal  Communications  Commission,  appellee 

BRIEF  ON  BEHALF  OF  FEDERAL  COMMUNICATIONS 

COMMISSION 

I.  PRELIMINARY  STATEMENT 

This  is  the  second  time  appellant  has  appealed  to 
this  Court  from  a  decision  of  the  Commission 
granting  the  application  of  Dorrance  D.  Roderick 
for  a  construction  permit  to  establish  a  new  radio 
station  in  El  Paso,  Texas,  for  operation  on  the  fre¬ 
quency  1500  kc.  with  100  watts  power,  unlimited 
time.  The  first  decision  of  the  Commission  grant¬ 
ing  the  Roderick  application  was  rendered  on  De¬ 
cember  1,  1936 ;  an  appeal  therefrom  to  this  Court 
was  taken  on  March  16,  1937,  and  on  March  16, 
1938,  this  Court  reversed  the  Commission  and  re¬ 
manded  the  cause  for  further  proceedings  in  con¬ 
formity  with  the  Court’s  opinion.  Tri-State 

(i) 
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Broadcasting  Company,  Inc.  v.  Federal  Commu¬ 
nications  Commission,  68  App.  D.  C.  292;  96  F. 
(2d)  564  (1938).  This  Court  remanded  the  ease  to 
the  Commission  because,  in  the  opinion  of  the 
Court,  the  Commission  had  failed  to  make  proper 
basic  findings  to  support  the  Commission’s  ulti¬ 
mate  findings  ‘‘that  there  is  a  public  need  for  said 
proposed  station  *  *  *  that  public  interest, 
convenience,  and  necessity  will  be  served  through 
a  grant  of  the  application  under  consideration.” 
The  Court  specifically  stated  that  certain  testimony 
of  the  applicant  Roderick  which  had  been  admitted 
by  the  Commission,  over  objection,  concerning  ex¬ 
pected  and  proposed  commercial  support  for  the 
proposed  station  was  incompetent  as  being  clearly 
hearsay.  However,  the  Court  expressed  no  opinion 
as  to  whether  there  was  in  the  record,  exclusive  of 
this  incompetent  testimony,  competent  evidence 
covering  the  same  subject. 

The  Commission  filed  a  Petition  for  Rehearing 
with  this  Court  in  which  it  was  contended  that  in 
issuing  its  decision  of  December  1,  1936,  the  Com¬ 
mission  had  made  adequate  findings  of  basic  facts 
to  support  the  Commission’s  ultimate  findings. 
This  Court  denied  the  Petition  for  Rehearing,  re¬ 
peating  the  following  statement  contained  in  its 
original  decision:  “Whether,  as  contended  by  the 
Commission,  there  is  in  the  record,  exclusive  of  this 
incompetent  testimony,  competent  evidence  cover¬ 
ing  the  same  subject,  we  will  not  determine  until 
the  case  is  here  upon  proper  findings.” 
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The  opinion  and  judgment  of  this  Court  was  cer¬ 
tified  to  the  Commission  on  April  14,  1938.  On 
April  20,  1938,  the  Commission  vacated  its  Order 
of  December  1, 1936,  and  directed  that  the  proceed¬ 
ings  upon  the  application  of  Dorrance  D.  Roderick 
be  reopened  in  accordance  with  the  certified  copy 
of  the  opinion  and  judgment  of  this  Court.  This 
action  of  the  Commission  was  spread  on  the  Min¬ 
utes  of  the  Commission  which  are  public  records 
open  for  inspection  at  any  time.  Six  weeks  later, 
on  June  2,  1938,  the  Commission  released  a  new 
“Statement  of  Facts  and  Grounds  for  Decision 
and  Order”  again  granting  the  Roderick  applica¬ 
tion.  During  the  six  weeks  that  the  case  was  pend¬ 
ing  before  the  Commission  upon  remand  from  this 
Court,  appellant  made  no  request  for  oral  argu¬ 
ment  before  the  Commission.  In  issuing  its  State¬ 
ment  of  Facts  and  Grounds  for  Decision  on  June  2, 
1938,  the  Commission  stated:  “The  Commission, 
upon  reconsideration  of  the  entire  record,  in  the 
light  of  the  decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia,  No.  6931, 
Tri-State  Broadcasting  Company,  Inc.  v.  Federal 
Communications  Commission,  et  al.,  decided  March 
16,  1938,  found  that  public  interest,  convenience, 
and  necessity  would  be  served  by  a  grant  of  the 
above  application  upon  the  grounds  set  forth  in  its 
written  Statement  of  Facts,  Grounds  for  Decision 
and  Order,  issued  and  published  this  day,  effective 
3  a.  m.,  E.  S.  T.,  the  11th  day  of  June  1938.” 


4 


Appellant  filed  its  Notice  of  Appeal  on  June  30, 
1938.  No  Petition  for  Rehearing  was  filed  with  the 
Commission  by  appellant  subsequent  to  the  decision 
of  June  2,  1938. 

n.  FACTS 

Tri-State  Broadcasting  Company,  Inc.,  the  ap¬ 
pellant  herein,  is  the  licensee  of  Station  KTSM- 
WDAH,  which  is  authorized  to  operate  at  El 
Paso,  Texas,  on  the  frequency  1310  kc,  with  100 
watts  power,  and  is  the  only  radio  broadcast 
station  licensed  to  operate  in  that  city.  El  Paso 
is  a  city  with  a  population  of  over  102,000,  located 
in  the  extreme  southwest  corner  of  Texas,  adjacent 
to  the  United  States-Mexico  boundary  (R.  229), 
and  appellant’s  station  renders  the  only  primary 
broadcast  service  from  an  American  outlet  in  that 
area  (R.  34-35).  Appellant’s  station  and  Roder¬ 
ick’s  station  will  be  separated  by  190  kilocycles, 
which  is  greatly  in  excess  of  the  frequency  separa¬ 
tion  necessary  for  simultaneous  operation  in  the 
same  community  (R.  227). 

In  its  Notice  of  Appeal  and  Statement  of  Rea¬ 
sons  Therefor,  appellant  does  not  expressly  state 
its  appealable  interest  in  this  case  nor  does  appel¬ 
lant  in  its  brief  discuss  this  question.  However,  it 
can  be  fairly  inferred  from  the  allegations  con¬ 
tained  in  appellant’s  Notice  of  Appeal  and  Reasons 
for  Appeal,  and  from  the  arguments  made  in  ap¬ 
pellant’s  brief  that  appellant’s  claim  of  locus 
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standi  arises  from  the  fact  that  appellant’s  station 
will  be  in  competition  with  Roderick’s  station  for 
advertising  business,  i.  e.,  that  the  threat  of  pros¬ 
pective  substantial  financial  loss,  resulting  from 
such  prospective  competition,  gives  an  appealable 
interest. 

III.  QUESTIONS  NOT  RAISED  ON  PRIOR  APPEAL 

The  Commission  will  argue  in  this  brief  two 
questions  which  might  have  been,  but  which  were 
not,  raised  in  its  brief  on  the  first  appeal.  These 
questions  are  (1)  Has  appellant  locus  standi  to 
obtain  a  review  of  the  Commission’s  Decision  and 
Order  complained  of,  and  (2)  was  it  necessary  for 
the  Commission  to  make  findings  in  support  of  its 
decision  granting  Roderick’s  application? 

Neither  of  these  questions  was  raised  in  the  for¬ 
mer  appeal  because  they  were  not  considered  to  be 
a  sine  qua  non  of  the  Commission’s  case  at  that 
time.  As  to  the  jurisdictional  question,  the  Com¬ 
mission  then  took  the  position  that  appellant  could 
not  sustain  any  allegation  that  the  establishment  of 
the  additional  station  at  El  Paso  by  Roderick  would 
result  in  an  adverse  economic  effect  upon  appellant. 
In  other  words,  the  Commission  heretofore  as¬ 
sumed,  arguendo ,  that  financial  loss  to  an  existing 
station  as  a  result  of  competition  from  a  new  broad¬ 
cast  station  licensed  by  the  Commission,  if  proved, 
would  constitute  a  basis  for  an  appeal  under  Sec¬ 
tion  402  (b)  (2)  of  the  Act,  and  argued  that  the 
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appellant  in  this  case  could  not  prove  its  alleged 
economic  injury.  The  jurisdictional  point  raised 
and  argued  in  this  brief  is  that,  assuming  appellant 
can  show  that  it  will  suffer  financial  loss  from  com¬ 
petition  with  Roderick’s  station,  such  loss  is  dam¬ 
num  absque  injuria  and  therefore  constitutes  no 
basis  for  an  appeal  under  Section  402  (b)  (2). 

As  to  the  necessity  for  findings  by  the  Commis¬ 
sion  in  support  of  the  Commission’s  decision  on 
Roderick’s  application,  the  Commission’s  position 
heretofore  has  been  that,  assuming  arguendo  that 
the  Commission  must  make  findings  where  it  grants 
an  application,  and  that  a  failure  to  make  ade¬ 
quate  findings  may  be  properly  raised  by  the  ap¬ 
pellant  in  this  case,  the  Commission  has  made 
findings,  and  such  findings  are  adequate.  In 
this  brief,  the  Commission  will  show  that  if 
findings  are  necessary  in  a  case  where  the  Com¬ 
mission  grants  an  application  for  a  new  broadcast 
station,  the  findings  made  and  published  by  the 
Commission  on  June  2,  1938  in  granting  the  Rod¬ 
erick  application  the  second  time  were  adequate, 
were  based  upon  competent  evidence  in  the  record 
and  fully  support  the  decision  reached.  However, 
an  additional  point  raised  and  argued  in  this  brief 
is,  assuming  arguendo  that  the  Commission  did 
not  make  proper  findings  in  support  of  its  decision 
granting  the  Roderick  application,  no  reversible 
error  was  committed  because  under  the  Communi¬ 
cations  Act  of  1934,  it  is  not  necessary  for  the 
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Commission  to  make  any  findings  when  it  grants 
an  application  for  a  construction  permit  for  a  new 
radio  station. 

IV.  ISSUES  ON  THIS  APPEAL 

(1)  Does  appellant  have  locus  standi  to  invoke 
the  jurisdiction  of  this  Court  to  review  the  Deci¬ 
sion  and  Order  of  the  Commission  of  June  2,  1938, 
granting  the  application  of  Dorrance  D.  Roderick  ? 

(2)  Assuming  appellant  has  such  locus  standi, 
was  it  necessary  for  the  Commission  in  granting 
the  Roderick  application  to  make  any  findings  of 
fact? 

(3)  Was  appellant,  as  distinguished  from  Rod¬ 
erick,  entitled  to  a  hearing  on  the  Roderick  ap¬ 
plication  ? 

(4)  If  appellant  was  entitled  to  a  hearing  on 
the  Roderick  application,  was  appellant  deprived 
of  such  a  hearing  because  oral  argument  was  not 
had  before  a  quorum  of  the  Commission,  notwith¬ 
standing  appellant  made  no  request  for  such  argu¬ 
ment? 

(5)  Were  the  Findings  of  Fact  made  and  pub¬ 
lished  by  the  Commission  on  June  2,  1938,  based 
upon  competent  evidence  in  the  record  and  did 
they  in  turn  support  the  Commission’s  ultimate 
facts  upon  which  the  Commission  reached  its  con¬ 
clusion  that  the  Roderick  application  should  be 
granted? 
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V.  SUMMARY  OF  ARGUMENT 

1.  Appellant  has  no  locus  standi  to  invoke  the 
jurisdiction  of  this  Court  to  review  the  decision  of 
the  Commission  of  June  2 ,  1938,  granting  the  Rod¬ 
erick  application.  Appellant’s  allegation  of  eco¬ 
nomic  injury  which  will  result  from  the  operation 
of  the  Roderick  station  tenders  an  issue  of  damnum 
absque  injuria.  Under  Section  402  (b)  (2)  of  the 
Act,  an  appeal  may  be  taken  only  by  a  person  who 
has  a  legal  right  or  legal  interest  which  has  been 
aggrieved  or  adversely  affected  by  the  decision  of 
which  he  complains,  and  not  by  a  person  who 
will  merely  suffer  damage  without  legal  injury  as 
a  result  of  such  decision.  At  common  law,  no  per¬ 
son  has  a  legal  right  to  be  free  from  competition. 
The  Communications  Act  of  1934  does  not  change 
the  common  law  in  this  respect.  A  license  to  op¬ 
erate  a  radiobroadcast  station  does  not  confer 
upon  the  holder  of  such  license  any  right  to  be  free 
from  competition  from  other  radio  stations.  Ap¬ 
pellant  could  not  enjoin  Roderick  from  operating 
a  competing  radio  station  without  a  license  from 
the  Commission,  since  such  competition  would  in¬ 
vade  no  legal  rights  of  appellant.  A  fortiori,  no 
legal  right  of  appellant  is  invaded  by  the  issuance 
of  a  license  to  Roderick  even  if  it  be  assumed  that 
such  license  is  invalid.  Since  this  appeal  has  been 
taken  by  a  person  who  will  suffer  no  legal  injury 
because  of  the  decision  of  the  Commission  com¬ 
plained  of,  even  if  the  same  is  invalid,  the  Court 
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has  no  jurisdiction  to  entertain  this  appeal  under 
Section  402  (b)  (2)  of  the  Act  and  the  appeal 
should  therefore  be  dimissed.  Appellant  has  no 
appealable  interest  by  reason  of  the  fact  that  it  was 
allowed  to  intervene  in  the  proceedings  before  the 
Commission  on  the  Roderick  application.  Inter¬ 
vention  before  an  administrative  agency  confers 
no  legal  rights  or  interests  upon  the  intervener 
entitling  it,  as  such,  to  resort  to  a  court  under  a 
statute  requiring  the  aggrievement  of  legal  rights 
before  an  appeal  may  be  taken.  The  fundamental 
jurisdictional  question  present  in  this  case  is  timely 
raised. 

2.  Assuming  the  Court  has  jurisdiction  in  this 
case,  the  decision  of  the  Commission  granting  Rod¬ 
erick’s  application  should  be  affirmed  because  the 
decision  was  made  in  accordance  with  the  statute. 
The  Commission  issued  basic  findings  of  fact  in 
support  of  its  Decision  and  Order  of  June  2,  1938, 
granting  Roderick’s  application,  which  are  sup¬ 
ported  by  substantial  and  competent  evidence  in  the 
record  and  such  basic  findings  in  turn  support  the 
decision  reached.  Even  if  the  Court  should  deter¬ 
mine  that  the  Commission’s  findings  were  inade¬ 
quate,  the  Commission’s  decision  should  not  be  re¬ 
versed  on  this  ground  because  the  statute  does  not 
require  findings  of  fact  to  be  made  in  cases  where 
the  Commission  grants  an  application  for  a  con¬ 
struction  permit.  We  concede  that  the  making  of 
findings  is  a  necessary  element  in  a  full  and  fair 
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hearing.  But  only  an  applicant  is  entitled  to  an 
opportunity  to  be  heard  on  the  question  of  granting 
or  denying  his  application.  Under  no  circum¬ 
stances  is  any  person  other  than  an  applicant  en¬ 
titled  to  an  opportunity  to  be  heard  on  an  applica¬ 
tion.  The  applicant  whose  application  has  been 
denied  can  insist,  as  part  of  the  hearing  to  which  he 
is  entitled,  that  the  Commission  make  proper  find¬ 
ings  of  fact  in  support  of  a  decision  denying  his 
application.  But  even  an  applicant  whose  applica¬ 
tion  has  been  denied  can  waive  a  hearing  or  any  part 
of  a  hearing.  In  a  case  where  an  application  for  a 
construction  permit  is  granted,  no  person  is  en¬ 
titled  to  a  hearing  under  the  statute  and  no  person 
can  therefore  be  aggrieved  if  the  Commission  does 
not  perform  any  of  the  acts  essential  to  providing 
a  hearing.  Section  402  of  the  Act  provides  a  lim¬ 
ited  review  of  a  decision  of  the  Commission  at  the 
instance  of  one  whose  legal  rights  or  interests  are 
invaded  by  a  decision  of  the  Commission.  Assum¬ 
ing  appellant’s  legal  rights  or  interests  are  invaded 
by  the  decision  of  the  Commission  of  June  2, 
1938,  appellant  is  entitled  under  Section  402  (b) 
(2)  to  have  this  Court  determine  whether  the  Com¬ 
mission’s  decision  was  rendered  in  accordance  with 
the  statute.  Since  the  statute  not  only  authorizes 
the  Commission  to  grant  applications  without  a 
hearing  but  also  provides  that  only  an  applicant 
shall  be  afforded  an  opportunity  to  be  heard  in  con¬ 
nection  with  Commission  action  on  his  application, 
no  findings  were  necessary  in  the  Commission’s 
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grant  of  Roderick’s  application.  Roderick,  of 
course,  does  not  claim  he  was  denied  an  oppor¬ 
tunity  to  be  heard.  Appellant  may  not  make  such 
a  claim  on  Roderick’s  behalf,  and,  certainly  since 
appellant  was  not  entitled  to  an  opportunity  to 
be  heard  at  all  on  its  own  behalf,  it  cannot  contend 
that  it  was  not  accorded  a  fair  hearing. 

3.  Appellant’s  contention  that  it  was  deprived  of 
a  fair  hearing  on  the  Roderick  application  must 
fail  because  appellant  was  not  entitled  to  any  hear¬ 
ing  on  this  application.  Section  309  (a)  of  the 
Act  provides  that  an  applicant  for  a  construction 
permit  shall  be  given  an  “  opportunity  to  be  heard ” 
in  any  case  in  which  the  Commission,  upon  the 
examination  of  the  application,  cannot  determine 
that  the  public  interest,  convenience  or  necessity 
will  be  served  by  the  granting  thereof.1  Nowhere 
in  the  statute  is  provision  made  for  the  holding  of 
a  hearing  or  for  affording  an  opportunity  to  be 
heard  to  any  person  other  than  the  applicant  for 
the  construction  permit.  Since  appellant  was  not 
entitled  to  a  hearing  under  the  statute,  no  error 

1  For  the  purpose  of  this  brief  it  is  assumed  that  the  pro¬ 
cedure  prescribed  in  Section  309  (a)  for  consideration  of  and 
action  upon  applications  for  station  licenses  is  applicable 
to  applications  for  construction  permits  under  Section  319. 
We  do  not  make  the  contention  that  under  Section  319  a  hear¬ 
ing  is  not  required  under  any  circumstances  because  for  the 
purpose  of  this  brief,  it  is  unnecessary  to  discuss  the  dif¬ 
ference  between  applications  for  station  licenses  under  Sec¬ 
tion  309  (a)  and  applications  for  construction  permits  under 
Section  319  because  applications  under  both  sections  can  be 
granted  without  a  hearing. 
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was  committed  by  the  Commission  because  appel¬ 
lant  was  not  given  an  opportunity  to  make  oral 
argument  before  the  Commission.  Appellant  was 
not  a  “ party’ ’  within  the  meaning  of  Section  409 
(a)  providing  for  oral  argument  before  the  Com¬ 
mission  in  cases  heard  by  an  examiner. 

4.  Assuming  appellant  was  entitled  to  a  hear¬ 
ing  under  the  statute,  no  error  was  committed  be¬ 
cause  the  Commission  failed  to  permit  appellant 
to  make  oral  argument  because  no  request  for  such 
oral  argument  was  made  to  the  Commission.  As¬ 
suming  appellant  was  a  “party”  within  the  mean¬ 
ing  of  Section  409  (a)  and  was  therefore  entitled 
to  oral  argument  before  the  Commission  “on  re¬ 
quest,”  no  error  was  committed  by  the  Commission 
in  not  holding  such  oral  argument,  since  appellant 
did  not  request  the  Commission  for  oral  argument 
as  required  by  the  statute.  Assuming  the  Com¬ 
mission  could  not  act  without  affording  appellant 
opportunity  for  oral  argument,  even  though  appel¬ 
lant  did  not  make  a  request  for  such  argument, 
appellant  may  not  raise  this  point  at  this  time  be¬ 
cause  it  should  have  requested  oral  argument  by 
a  Petition  for  Rehearing  filed  with  the  Commission 
before  taking  this  appeal. 

5.  Assuming  that  findings  of  fact  were  necessary 
in  this  case,  the  Commission’s  findings  of  fact  and 
grounds  for  its  decision  published  on  June  2,  1938, 
set  forth  adequate  basic  findings  which  are  sup- 
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ported  by  substantial  and  competent  evidence  in 
the  record  and  in  turn  support  the  Commission’s 
decision. 

VI.  ARGUMENT 

A.  Appellant  has  no  locus  standi  under  section  402  (b) 

Appellant  has  no  locus  standi  to  invoke  the 
jurisdiction  of  this  Court  to  review  the  Decision 
and  Order  of  the  Commission  of  June  2,  1938, 
granting  the  Roderick  application. 

This  appeal  was  brought  under  Section  402  (b) 
of  the  Communications  Act  of  1934,  which  permits 
an  appeal  from  a  decision  of  the  Commission  to  be 
taken  to  this  Court  by  (1)  any  applicant  for  a  con¬ 
struction  permit  for  a  radio  station  whose  appli¬ 
cation  is  refused  by  the  Commission;  (2)  by  any 
other  person  aggrieved  or  whose  interests  are  ad¬ 
versely  affected  by  any  decision  of  the  Commission 
granting  or  refusing  any  such  application;  or  (3) 
by  any  radio  operator  whose  license  has  been  sus¬ 
pended  by  the  Commission.  It  is  apparent  from 
the  facts  recited  in  the  appellant’s  Notice  of  Ap¬ 
peal  and  Statement  of  Reasons  Therefor  and  from 
appellant’s  brief  that  appellant  does  not  come 
within  the  purview  of  Section  402  (b)  (1)  or  Sec¬ 
tion  402  (b)  (3).  The  right  of  the  appellant  to 
take  this  appeal,  therefore,  depends  solely  upon 
whether  or  not  the  decision  of  the  Commission,  of 
which  it  complains,  “aggrieves”  or  adversely  af¬ 
fects  “the  interests”  of  the  appellant  within  the 
meaning  of  Section  402  (b)  (2). 
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1.  Section  402  (b)  (2)  does  not  confer  substantive  rights,  but  pro¬ 
vides  for  judicial  review  of  Commission  decisions  at  the  instance 
of  persons  whose  substantive  rights  are  aggrieved  or  adversely 
affected 

It  is  obvious  that  Section  402  (b)  (2)  does  not  in 
itself  create  any  new  interests  which  may  be  ad¬ 
versely  affected,  nor  does  it  classify  those  who  may 
be  aggrieved  by  an  order  of  the  Commission  grant¬ 
ing  or  refusing  a  license.  The  rights  or  interests 
which  may  be  invaded  must  be  found  in  the  sub¬ 
stantive  provisions  of  the  Communications  Act  or 
in  the  common  law.  A  person  seeking  to  review  a 
decision  of  the  Commission  under  Section  402  (b) 
(2)  of  the  Act  must  show  that  he  has  a  legal  inter¬ 
est  which  has  been  aggrieved  or  adversely  affected 
by  the  decision  of  which  he  complains,  and  not 
merely  that  he  will  suffer  damage  without  legal  in¬ 
jury  as  a  result  of  such  decision. 

Since  the  first  statutes  were  enacted  granting  a 
right  to  appeal  to  parties  aggrieved  or  whose  inter¬ 
ests  are  adversely  affected  by  an  order  or  judg¬ 
ment,  the  courts  of  all  jurisdictions,  federal  and 
state,  have  held  in  conformity  with  the  rule  as 
stated  in  119  A.  S.  R.  at  741 : 

The  common-law  rule  limiting  the  right  to 
appeal  to  those  who  were  parties  or  privies 
to  the  action  in  which  the  judgment  or  de¬ 
cree  complained  of  was  rendered  has  been 
very  generally  reincorporated  by  the  stat¬ 
utes  regulating  the  subject  of  appeal,  they 
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generally  purporting  to  give  that  right  to 
any  party  aggrieved.  In  some  of  the  states, 
however,  especially  in  proceedings  involving 
the  settlement  of  estates  of  deceased  persons, 
statutes  similar  to  that  construed  in  the  prin¬ 
cipal  case  have  been  enacted  in  which  the  word 
“ person”  has  been  substituted  for  “party.” 
But  these  appeal  statutes  by  no  means  con¬ 
fer  this  right  upon  everyone  who  may  con¬ 
sider  himself  aggrieved  by  a  judgment,  but 
only  to  those  who  have  been  aggrieved  in  a 
legal  sense  and  whose  interest  or  injury  is 
established  under  certain  well  defined  rules. 
[Emphasis  ours.] 

See  also: 

Barnard  v.  Metropolitan  Ice  Co.  (Supreme 
Judicial  Court  of  Mass.,  1932)  180  N.  E.  308. 

In  re  Deseret  Mortuary  Co.  (Supreme 
Court  of  Utah,  1931)  3  P.  (2d)  267. 

Burmister  v.  City  of  Prescott  (Supreme 
Court  of  Arizona,  1931),  297  P.  443. 

In  re  Bernheim’s  Estate ,  (Supreme  Court 
of  Montana,  1928),  266  P.  378,  381. 

In  re  Swan  (Supreme  Judicial  Court  of 
Maine,  1916),  99  A.  449,  451. 

Semble:  American  Federation  of  Labor 
et  al.,  v.  National  Labor  Relations  Board , 
decided  by  this  Court,  February  27,  1939 
(No.  7257). 

We  submit  that  Section  402  (b)  (2)  has  been  so 
construed  by  this  Court  in  all  of  its  decisions  in 
which  the  point  is  discussed. 
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2.  Appellant  has  no  right  or  interest  which  is  aggrieved  or  adversely 
affected  by  the  decision  of  the  Commission  granting  the  Roderick 
application 

The  question  raised  under  this  point  is  whether  a 
tender  of  the  issue  of  “economic  injury  to  an  ex¬ 
isting  station  through  the  establishment  of  a  new 
station”  is  sufficient  to  furnish  proper  grounds  of 
contest  on  appeal  under  Section  402  (b)  (2)  of  the 
Communications  Act  of  1934.  The  Commission  is 
not  unmindful  of  the  fact  that  in  prior  decisions, 
this  Court  said,  and  in  the  recent  case  of  Sanders 
Brothers  Radio  Station  v.  Federal  Commwnica- 
tions  Commission,  decided  January  23,  1939,  this 
Court  held,  that  the  tender  of  such  issue  was  suffi¬ 
cient  to  establish  an  appealable  interest.  However, 
in  former  decisions  of  this  Court  and  in  the  Sanders 
case,  the  fundamental  question  raised  at  this  time 
was  neither  argued  to  the  Court  nor  was  it  con¬ 
sidered  by  the  Court  in  rendering  such  decisions. 
The  question  was  raised  for  the  first  time  in  a 
Petition  for  Rehearing  filed  on  February  9,  1939, 
in  the  Sanders  case,  which  Petition  is  still  pending. 

The  Commission  respectfully  submits,  and  pro¬ 
poses  in  this  brief  to  show,  that  the  decision  in  the 
Sanders  case  on  this  fundamental  jurisdictional 
question  is  contrary  to  the  vrell-established  rule 
that  the  issue  of  economic  injury  resulting  from 
the  establishment  of  a  competitor  through  the  issu¬ 
ance  of  a  license  such  as  the  one  involved  in  this 
case,  does  not  furnish  a  proper  ground  of  contest 
in  a  judicial  tribunal  because  it  tenders  an  issue  of 
damnum  absque  injuria. 
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(a)  Appellant  has  no  legal  right  to  be  free  from  competition  from  a 
new  radio-broadcast  station  whether  or  not  such  new  station  is 
operated  under  a  valid  license 

It  is  submitted  that  if  Roderick  constructed  a 
radiobroadcast  station  in  El  Paso,  Texas,  without 
obtaining  any  license  from  the  Federal  Communi¬ 
cations  Commission,  appellant  would  have  no  locus 
standi  in  a  court  of  equity  to  enjoin  Roderick  from 
operating  such  station.  We  are  approaching  the 
jurisdictional  question  in  this  case  by  stating  this 
proposition  of  law  because  we  believe  it  illustrates 
completely  that  appellant  possesses  no  legal  rights 
as  a  prospective  competitor  of  Roderick,  cognizable 
in  any  judicial  tribunal.  The  reason  that  appellant 
could  not  enjoin  Roderick  from  operating  his  sta¬ 
tion  in  El  Paso  without  a  license  from  the  Commis¬ 
sion  is  that  no  legal  rights  of  appellant  would  be 
invaded  by  such  competition.  A  case  squarely  in 
point,  holding  that  a  person  cannot  enjoin  a  com¬ 
petitor  from  engaging  in  a  business  which  causes 
him  financial  loss  even  though  such  competition  is 
made  possible  by  a  violation  of  a  statute,  is  Railroad 
Company  v.  Ellerman,  105  U.  S.  166.  In  this  case 
the  City  of  New  Orleans,  which  owned  certain 
public  wharves  from  which  it  received  dues,  made  a 
contract  with  Ellerman  granting  to  him  the  right 
to  collect  the  revenues  derived  therefrom.  A  rail¬ 
road  company  had  been  authorized  by  Act  of  the 
Louisiana  Legislature  to  construct  and  use  a  wharf 
solely  for  railroad  purposes.  The  railroad  in  viola¬ 
tion  of  the  statute  proposed  to  lease  its  wharf  to  a 
third  person  who  proposed  to  operate  the  same  as 
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a  public  wharf,  thus  competing  with  Ellerman  and 
threatening  to  cause  him  loss  of  patronage  with 
consequent  financial  damage.  Ellerman  brought 
suit  to  enjoin  the  execution  of  the  lease.  He  con¬ 
tended  that  he  was  entitled  to  prevent  such  com¬ 
petition  on  the  ground  that  the  railroad  could 
neither  lawfully  operate  a  public  wharf  nor  lease 
its  wharf  to  a  third  person  for  such  purpose.  The 
court  held  that  Ellerman  had  no  standing  to  com¬ 
plain  in  court  of  the  unlawful  act  of  the  railroad 
making  possible  competition  with  resulting  pe¬ 
cuniary  damage  to  him  because  such  damage  con¬ 
stituted  no  invasion  of  Ellerman ’s  legal  rights. 
The  Supreme  Court  stated  (at  pp.  173-174) : 

“The  sole  remaining  question,  then,  is 
whether  Ellerman,  as  assignee  of  the  city, 
has  any  legal  interest  which  entitles  him  to 
enjoin  the  Railroad  Company  from  using  its 
wharf  as  a  public  wharf  beyond  the  limits 
of  such  use,  as  defined  by  that  construction 
of  the  Joint  Resolution.  If  he  has  such  in¬ 
terest,  it  can  only  consist  in  preventing  com¬ 
petition  with  himself  as  a  wharfinger,  which 
such  more  extensive  use  of  the  railroad  prop¬ 
erty  would  create.  And  if  the  right  to  as¬ 
sert  it  exists,  it  must  rest  not  upon  the  claim 
that  the  premises  are  thus  used  for  purposes 
to  which  they  might  not  be  lawfully  devoted 
if  owned  and  used  by  a  natural  person  but 
on  the  allegation  merely  that  such  use  is  be¬ 
yond  the  corporate  powers  of  the  Railroad 
Company.  But  if  the  competition  in  itself, 
however  injurious,  is  not  a  wrong  of  which 
he  could  complain  against  a  natural  person, 
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being  the  riparian  proprietor,  how  does  it 
become  so  merely  because  the  author  of  it  is 
a  corporation  acting  ultra  vires  ?  The  dam¬ 
age  is  attributable  to  the  competition,  and 
to  that  alone.  But  the  competition  is  not 
illegal.  It  is  not  unlawful  for  anyone  to 
compete  with  the  appellant,  although  the 
Railroad  Company  may  not  be  authorized  to 
engage  in  the  same  business.  The  legal  inter¬ 
est  which  qualifies  a  complainant  other  than 
the  State  itself  to  sue  in  such  a  case  is  a 
pecuniary  interest  in  preventing  the  defend¬ 
ant  from  doing  an  act  where  the  injury 
alleged  flows  from  its  quality  and  character 
•  as  a  breach  of  some  legal  or  equitable 
duty.  *  *  *  In  these  questions  the  ap¬ 

pellant  has  no  interest,  and  he  cannot  raise 
them  in  order,  under  that  cover,  to  create 
and  protect  a  monopoly  which  the  law  does 
not  give  him.  The  only  injury  of  which  he 
can  be  heard  in  a  judicial  tribunal  to  com¬ 
plain  is  the  invasion  of  some  legal  or  equita¬ 
ble  right.  If  he  asserts  that  the  competition 
of  the  railroad  company  is  acting  beyond 
the  warrant  of  the  law,  the  answer  is 
that  a  violation  of  its  charter  does  not  of 
itself  injuriously  affect  any  of  his  rights. 
The  company  is  not  shown  to  owe  him  any 
duty  which  it  has  not  performed.” 

The  Ellerman  case  is  on  all  fours  with  the  case  at 
bar.  Ellerman  was  engaged  in  business  as  a  wharf¬ 
inger.  In  the  case  at  bar  appellant  is  engaged 
in  the  business  of  selling  advertising  time  over  his 
radio  station.  In  the  Ellerman  case  a  person  was 
about  to  engage  in  business  as  a  wharfinger  in  com- 
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petition  with  Ellerman,  and  Ellerman  sued  to  en¬ 
join  such  competition  on  the  ground  that  it  was  un¬ 
lawful  for  the  railroad  to  permit  such  competition 
to  take  place.  In  the  case  at  bar  appellant  seeks 
judicial  relief  from  proposed  competition  from 
Roderick  on  the  ground  that  the  Commission  un¬ 
lawfully  issued  a  license  to  Roderick.  If  Ellerman 
had  no  legal  or  equitable  right  entitling  him  to  ques¬ 
tion  the  validity  of  the  action  of  the  railroad  com¬ 
pany  or  his  prospective  competitor,  how  can  appel¬ 
lant  assert  a  legal  right  to  question  the  validity  of 
the  action  of  the  Commission  or  the  proposed  com¬ 
petition  of  Roderick?  The  damage  which  will  be 
caused  to  the  appellant,  if  any,  will  result  from  com¬ 
petition  between  appellant  and  Roderick  for  adver¬ 
tising  clients.  The  business  of  selling  radio  time  is 
not  a  business  which  is  licensed  by  the  Commission. 
We  do  not  have  here  a  case  where  a  person  holding 
a  franchise  to  do  business  is  questioning  a  franchise 
issued  to  a  competitor  to  engage  in  the  same  busi¬ 
ness.  Cf.  Frost  v.  Corporation  Commission ,  278 
U.  S.  515.  Appellant  in  the  case  at  bar,  like  Eller¬ 
man,  has  no  legal  right  to  be  free  from  competition 
and  he  cannot  by  asserting  any  such  right  “create 
and  protect  a  monopoly  which  the  law  does  not  give 
him.”  See  also  Carolina  Poiver  &  Light  Co.  v. 
South  Carolina  Public  Service  Authority ,  94  F. 
(2d)  520,  certiorari  denied,  304  U.  S.  578. 

(b)  This  Court  has  held  that  pecuniary  damage  resulting  from 
competition  is  nonactionable 

The  fundamental  jurisdictional  question  raised 
in  this  brief  has  been  squarely  passed  upon  by  this 
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Court  in  other  eases  and  in  all  of  such  cases  the 
Court  has  held  that  damage  resulting  from  competi¬ 
tion  is  nonactionable  damage. 

TJ.  S.  ex  rel.  N.  Y.  Warehouse  Assn.  v.  Dern, 
68  F.  (2d)  773,  certiorari  denied,  292  TJ.  S. 
642. 

Franklin  Township  et  al.  v.  Tugwell,  85  F. 
(2d)  208. 

Alabama  Power  Company  v.  Ickes  et  al. ,  91 
F.  (2d)  303;  afPd  302  U.  S.  464. 

(c)  The  decisions  of  this  Court  on  the  fundamental  jurisdictional 
question  involved  in  this  case  are  in  accord  with  decisions  of  the 
Supreme  Court 

In  a  series  of  recent  cases  the  Supreme  Court  has 
held  that  damage  resulting  from  competition  con¬ 
stitutes  no  basis  for  resort  to  a  judicial  tribunal. 
Alabama  Power  Company  v.  Ickes  et  al.,  302  TJ.  S. 
464;  Duke  Power  Company  v.  Greenwood  County 
et  al.,  302  TJ.  S.  485;  Tennessee  Electric  Power 
Co.  et  al.  v.  Tennessee  Valley  Authority  et  al.  (De¬ 
cided  January  30,  1939);  denial  of  certiorari  in 
Carolina  Power  and  Light  Company,  supra.  See 
also:  Baltimore  Detail  Liquor  Package  Stores  v. 
Kemgood ,  189  Atl.  209. 

(d)  The  Communications  Act  of  1934  does  not  give  the  holder  of  a 
radio  station  license  a  right  to  be  free  from  unlawful  competition 

The  cases  cited  above  show  that  at  common  law 
no  person  has  a  right  to  be  free  from  competition 
even  though  such  competition  is  made  possible  by 
an  invalid  act  of  a  private  or  public  agency. 
Nothing  in  the  Communications  Act  of  1934 
changes  the  common  law  in  this  respect.  The  Com- 
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munications  Act  of  1934  contains  no  provision 
which  may,  under  any  possible  interpretation,  be 
construed  as  granting  to  the  licensee  of  the  Com¬ 
mission  the  right  to  be  free  from  competition.  In 
this  respect  the  Communications  Act  is  wholly  un¬ 
like  the  Transportation  Act  of  1920.  The  decisions 
which  hold  that  a  carrier  may  question  the  validity 
of  an  order  of  the  Interstate  Commerce  Commis¬ 
sion  which  gives  a  competitor  an  economic  advan¬ 
tage  are  distinguishable  from  the  case  at  bar.  The 
Supreme  Court  of  the  United  States  has  repeat¬ 
edly  stated  that  actions  to  enjoin  an  order  of  the 
Interstate  Commerce  Commission,  based  upon  a 
legal  right  to  be  free  from  competition,  find  their 
basis  in  the  provisions  of  the  Transportation  Act 
of  1920. 

No  extensive  argument  is  necessary  to  show  that 
the  Congressional  policy  of  protective  monopoly  to 
railroads  embodied  in  the  Transportation  Act  of 
1920  finds  no  counterpart  in  the  policy  of  Congress 
embodied  in  the  provisions  of  the  Communications 
Act  of  1934  relating  to  radiobroadcasting  stations. 
In  the  case  of  Western  Pacific  v.  Southern  Pacific, 
284  U.  S.  47,  at  51,  the  Supreme  Court  in  an  unani¬ 
mous  opinion  stated: 

The  Texas  and  Pacific  Ry.  sought  to  pre¬ 
vent  an  unauthorized  competitor  from  build¬ 
ing  an  extension  into  territory  already  served 
by  it.  Prior  to  the  statute  [Transportation 
Act],  it  could  not  have  maintained  such  a 
suit,  since  the  competitor’s  proposed  action 
did  not  threaten  interference  with  any  legal 


23 


right.  No  carrier  could  then  demand  exemp¬ 
tion  from  honest  competition. 

The  common-law  rule  of  freedom  of  private  en¬ 
terprise  with  economic  competition  unfettered  by 
judicial  restraint  is  the  very  essence  of  the  Con¬ 
gressional  policy  on  radiobroadcasting  embodied  in 
the  Communications  Act  of  1934. 

The  Commission  does  not,  by  issuing  a  license, 
authorize  the  holder  of  such  a  license  to  go  into  the 
business  of  selling  time  on  the  air  to  commercial 
advertisers  nor  for  that  matter  to  go  into  any  busi¬ 
ness.  A  license  is  merely  an  authorization  to  op¬ 
erate  a  radio  broadcast  station  on  a  particular  fre¬ 
quency  with  a  particular  power  output  for  a  stated 
number  of  hours  each  day  to  render  a  general 
broadcast  service  to  the  public.  Whether  the  holder 
of  the  license  uses  his  transmitting  equipment  in 
connection  with  a  business  of  selling  time  over  his 
station  or  not,  is  entirely  a  matter  for  the  licensee  to 
decide.  The  Commission  does  not  in  any  way  regu¬ 
late  the  business  of  a  licensee.  The  business  of  sell¬ 
ing  radio  time  is  not  even  remotely  comparable  to  a 
business  of  a  so-called  public  utility.  The  Act  ex¬ 
pressly  provides  that  a  radio  broadcast  station  shall 
not  be  a  common  carrier.  In  the  light  of  the  deci¬ 
sions  of  this  Court  and  of  the  Supreme  Court  in 
the  Alabama,  Power  Company  case,  the  action  of 
the  Supreme  Court  in  denying  certiorari  in  the 
Carolina  Light  and  Power  Company  case  from  a 
decision  of  the  Fourth  Circuit  Court  of  Appeals 
holding  that  under  a  non-exclusive  franchise  and  a 
license  from  the  Federal  Power  Commission  a  pub- 
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lie  utility  has  no  right,  to  be  free  from  competition 
from  one  proposing  to  operate  under  an  allegedly 
invalid  license  from  the  Power  Commission,  and 
the  action  of  the  Supreme  Court  in  the  recent 
T.  V.  A.  case,  it  cannot  be  said  that  under  a  license 
from  the  Federal  Communications  Commission  to 
operate  a  radio  broadcast  station  appellant  can 
assert  any  such  right. 

Clearly,  if  appellant  could  not  enjoin  Roderick  he 
cannot  question  the  Commission’s  decision.  The 
Commission’s  order  in  granting  a  radio  station  con¬ 
struction  permit  to  Roderick,  even  if  invalid,  does 
not  in  and  of  itself  cause  any  injury  or  damage  to 
appellant.  It  merely  lends  a  color  of  legality  to 
Roderick’s  operation  of  a  competing  station  or,  at 
most,  may  be  said  to  make  possible  the  resulting 
competition.  The  only  possible  prospective  damage 
to  appellant  will  result  from  the  operation  of  the 
station  by  Roderick,  therefore,  appellant  cannot 
assert  any  right  against  the  Commission  if  he  has 
no  right  against  Roderick.  (We  assume  for  the 
purpose  of  this  brief,  that  if  appellant  has  a  right 
to  proceed  against  Roderick  it  can  appeal  under 
402  (b)  (2)  from  the  Commission’s  decision.) 

3.  Appellant  has  no  appealable  interest  as  an  intervener  in  the  hear¬ 
ing  on  the  Roderick  application 

The  Communications  Act  of  1934  contains  no 
provision  which  either  expressly  or  impliedly  rec¬ 
ognizes  that  a  person  who  has  been  permitted  to 
intervene  in  a  proceeding  before  the  Commission 
on  an  application  for  a  construction  permit  is 
entitled  by  reason  of  that  fact  to  appeal  to  this 
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Court  from  any  final  action  of  the  Commission  in 
such  proceeding.  Appellant  does  not  allege  that 
his  appealable  interest  arises  from  the  fact  that  he 
was  permitted  to  intervene  on  the  Roderick  appli¬ 
cation  but  inasmuch  as  appellant  does  not  ex¬ 
pressly  state  in  its  Notice  of  Appeal  and  Statement 
of  Reasons,  or  in  its  brief,  exactly  what  its  appeal- 
able  interest  is,  we  are  discussing  this  point  in 
anticipation  that  the  appellant,  failing  to  show  an 
appealable  interest  otherwise,  may  claim  that  his 
standing  to  sue  arises  because  he  was  permitted  to 
intervene  in  the  proceedings  on  the  Roderick  ap¬ 
plication.  The  determination  by  the  Commission 
that  appellant  had  such  a  “ substantial  interest” 
as  would  permit  it  under  the  regulations  of  the 
Commission  to  be  a  proper  party  to  a  proceeding 
before  the  Commission,  does  not  confer  upon  ap¬ 
pellant  any  substantive  legal  rights  which  can  be 
invaded  by  action  of  the  Commission  adverse  to 
its  contentions  in  such  hearing.  Administrative 
agencies,  generally,  liberally  construe  their  regula¬ 
tions  permitting  intervention.  An  “interested 
party”,  however,  in  a  proceeding  before  a  Commis¬ 
sion  is  not  necessarily  a  party  whose  interests  are 
aggrieved  or  adversely  affected  within  the  meaning 
of  a  statute  permitting  appeals  to  a  court  to  protect 
legal  rights. 

Merchant  Truckmen’s  Bureau  v.  United 
States ,  16  F.  Supp.  998,  999. 

Algoma  Coal  and  Coke  Co.  v.  United 
States,  11  F.  Supp.  487. 
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4.  The  fundamental  jurisdictional  question  in  this  case  is  timely 

raised 

Although  the  Commission  has  not  heretofore 
raised  the  jurisdictional  question  argued  in  this 
brief,  it  is  respectfully  submitted  that  a  question  of 
this  kind  may  properly  be  raised  at  any  time  during 
a  judicial  proceeding.  In  fact,  if  the  jurisdictional 
question  is  not  raised  by  the  parties,  the  Court 
itself  may  raise  the  question.  Stratton  v.  St.  Louis 
Southwestern  R.  R.  Co.,  282  U.  S.  10, 13, 18.  United 
States  v.  Corrick,  298  U.  S.  435,  440.  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S.  48,  62-63. 
Thomas  v.  Board  of  Trustees,  195  U.  S.  207,  211. 
Mitchell  v.  Maurer,  293  U.  S.  237,  244. 

B.  The  Commission  is  not  required  to  make  findings  of 

fact  in  this  case 2 

Assuming  the  Court  has  jurisdiction  to  entertain 
this  appeal  because  appellant  has  a  legal  right  or 
interest  adversely  affected  by  the  Commission’s 
decision  granting  the  Roderick  application,  appel¬ 
lant’s  only  right  under  Section  402  (b)  (2)  is  to 
have  this  Court  determine  whether  the  Commis¬ 
sion’s  decision  was  rendered  in  accordance  with 
the  statute.  The  Commission  does  not  contend 
that  if  appellant  was  entitled  to  a  hearing  on 
the  Roderick  application  it  would  have  been 

2  The  Commission  will  show,  infra ,  that  after  the  case 
was  remanded  by  the  Court,  the  Commission  made  and  pub¬ 
lished  adequate  basic  facts  supported  by  competent  evidence 
in  the  record  which  in  turn  support  the  Commissions  deci¬ 
sion  granting  the  Roderick  application. 
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unnecessary  for  the  Commission  to  make  basic 
findings  in  support  of  its  decision  granting  the 
Roderick  application.  The  Commission  concedes 
that  one  of  the  essential  elements  to  a  full  and  fair 
hearing  is  that  the  Commission  shall  decide  a  mat¬ 
ter  which  is  made  the  subject  of  a  hearing  upon 
the  basis  of  competent  evidence  adduced  at  the 
hearing  and  that  a  party  entitled  to  such  a  hearing 
may  insist  that  the  Commission  make  findings  in 
support  of  its  decision  supported  by  such  evidence. 
However,  the  Commission  contends  that  if  it  is  un¬ 
necessary  for  the  Commission  to  hold  a  hearing,  it 
is  obviously  unnecessary  for  the  Commission  to 
make  findings  based  upon  evidence  adduced  at  a 
hearing.  Since  a  hearing  is  not  required  under  the 
Communications  Act  of  1934  before  the  Commis¬ 
sion  may  grant  an  application  for  a  radio  station 
license,  it  is  entirely  unnecessary  for  the  Commis¬ 
sion  to  make  findings  of  fact  when  it  grants  such 
an  application. 

In  making  this  argument,  the  Commission  is 
not  unmindful  of  the  decisions  of  this  Court  in 
the  cases  of  Missouri  Broadcasting  Corporation 
v.  Federal  Communications  Commission,  94  F. 
(2d)  623;  Saginaw  Broadcasting  Company  v. 
Federal  Communications  Commission,  96  F.  (2d) 
554,  and  the  decision  of  this  Court  on  the  first 
appeal  in  this  case,  Tri-State  Broadcasting  Com¬ 
pany  v.  Federal  Communications  Commission, 
96  F.  (2d)  564.  In  the  Missouri  Broadcasting 
Corporation  case,  and  the  Saginaw  Broadcast- 
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ing  Company  case,  appeals  were  taken  to  this  Court 
from  the  Orders  of  the  Commission  denying  applica¬ 
tions  under  Section  309  (a)  of  the  Act.  This  Court 
held  that  findings  of  basic  facts  were  necessary  to 
the  validity  of  the  Commission’s  Order  complained 
of  in  those  cases.  We  do  not  contend  that  an  appli¬ 
cant  whose  application  is  denied  and  who  is  entitled 
to  an  opportunity  to  be  heard  under  Section  309 
(a),  may  not  insist  that  the  Commission’s  decision 
be  based  upon  findings  supported  by  evidence  ad¬ 
duced  at  such  hearing.  In  both  of  these  cases,  the 
Commission,  after  holding  a  hearing  on  two  con¬ 
flicting  applications,  denied  one  and  granted  the 
other,  and  the  appeals  were  taken  under  Section 
402  (b)  (1)  by  the  applicants  whose  applications 
had  been  refused. 

The  decision  of  this  Court  on  the  first  appeal 
from  the  Commission’s  grant  of  the  Roderick  ap¬ 
plication  was  the  first  time  this  Court  held,  so  far 
as  we  can  ascertain,  that  basic  findings  are  neces¬ 
sary  where  the  Commission  grants  an  application 
and  an  appeal  is  taken  by  a  person  who  claims  that 
he  is  aggrieved  within  the  meaning  of  Section 
402  (b)  (2).  The  same  decision  was  reached  by 
the  Court  in  the  case  of  Sanders  Brothers  v.  Fed¬ 
eral  Communications  Commission,  supra,  and  in  a 
Petition  for  Rehearing  filed  by  the  Commission 
with  this  Court  the  question  was  raised  of  the  ne¬ 
cessity  for  the  making  of  findings  in  a  case  which 
involved  a  grant  of  an  application  for  a  construc¬ 
tion  permit.  As  previously  pointed  out,  the  Peti- 
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tion  for  Rehearing  filed  in  the  Sanders  case  is  still 
pending  before  this  Court.  We  submit  that  both 
of  these  cases  are  grounded  on  a  fallacious  assump¬ 
tion,  namely,  that  the  appellants  in  those  cases  who 
‘  were  not  applicants  before  the  Commission  were 
entitled  to  an  opportunity  to  be  heard  on  the  ques¬ 
tion  of  granting  the  applications  involved  in  the 
cases. 

There  is  a  vital  distinction  between  the  procedure 
which  the  statute  prescribes  for  the  Commission  to 
follow  in  granting  an  application  for  a  radio  sta¬ 
tion  license  and  the  procedure  which  the  statute 
provides  in  cases  where  the  Commission  denies 
such  an  application.  In  the  former  case,  the  Com¬ 
mission  may  reach  its  decision  without  holding  a 
hearing.  In  the  latter  case,  the  statute  requires 
that  the  applicant  be  afforded  an  opportunity  for 
a  hearing.  This  requirement  implies,  as  the  Court 
stated  in  the  Missouri  Broadcasting  Corporation 
case,  that  an  applicant  whose  application  is  denied 
is  entitled  to  have  notice  and  an  opportunity  to  be 
heard  and  “that  there  shall  be  a  public  hearing, 
that  evidence  shall  be  taken  and  preserved,  that  the 
facts  shall  be  found  by  the  Commission,  and  that 
this  Court  shall  have  jurisdiction  to  deny  effect  to 
an  order  made  without  any  supporting  evidence  or 
contrary  to  the  indisputable  character  of  the  evi¬ 
dence,  or  wherever  the  hearing  or  the  decision  is 
inadequate,  unfair,  or  arbitrary.”  We  do  not  be¬ 
lieve  that  in  making  this  statement  in  the  Missouri 
Broadcasting  Corporation  case,  the  Court  intended 
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that  a  denial  of  any  of  the  essentials  of  a  fair  hear¬ 
ing  could  possibly  be  asserted  as  a  ground  for  the 
reversal  of  a  decision  of  the  Commission  by  a  per¬ 
son  who  was  not  entitled  under  the  law  to  be  heard 
at  all.  We  concede  that  if  an  applicant  whose  ap-  . 
plication  is  denied  was  not  afforded  a  full  and  far 
hearing  that  such  applicant  may  obtain  proper  ju¬ 
dicial  relief  from  this  Court  on  that  ground.  In 
other  words,  the  above-quoted  language  of  this 
Court  has  meaning  when  applied  to  cases  where 
the  Commission  denies  an  application  for  a  radio 
station  license,  for  in  such  cases  the  statute  pro¬ 
vides  that  the  applicant  must  be  afforded  an  op¬ 
portunity  to  be  heard  which  carries  with  it  as  nec¬ 
essary  concomitants  all  of  the  procedural  steps 
mentioned  by  this  Court  in  the  above-quoted  state¬ 
ment  from  the  Missouri  Broadcasting  Corporation 
case.  But  nothing  in  the  statute,  and  certainly  no 
language  of  this  Court  in  the  Missouri  Broadcast¬ 
ing  Corporation  case  can  be  taken  to  mean  that 
“  there  shall  be  a  public  hearing,  that  evidence  shall 
be  taken  and  preserved,  that  facts  shall  be  found 
by  the  Commission”  all  of  which  are  essential  con¬ 
comitants  of  a  hearing  in  a  case  where  the  statute 
expressly  authorizes  the  Commission  to  take  action 
without  holding  a  hearing. 

In  the  case  of  an  appeal  properly  taken  by  a 
person  under  Section  402  (b)  (2)  from  an  Order 
of  the  Commission  granting  an  application,  the 
Commission  concedes  that  the  Court  may  review 
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such  order  but  such  a  review  is  not  dependent  upon 
the  Commission’s  making  findings.  If  it  can  be 
shown  by  a  person  properly  before  this  Court  under 
Section  402  (b)  (2)  that  the  Commission  acted 
arbitrarily  or  capriciously  in  disregard  of  the  pro¬ 
visions  of  the  statute,  this  Court  may  properly  set 
aside  a  decision  of  the  Commission  granting  an 
application.  But  in  cases  where  the  decision  of  the 
Commission  complained  of  is  a  grant  of  an  appli¬ 
cation  for  a  radio-station  license,  the  mere  showing 
that  the  Commission  made  inadequate  findings  or 
no  findings  at  all  is  not  a  showing  of  illegal  action 
by  the  Commission,  because  the  statute  expressly 
authorizes  the  Commission  to  grant  such  applica¬ 
tions  without  holding  a  hearing  or  making  any 
findings. 

It  is  significant  that  the  statute  prescribes  ex¬ 
actly  the  same  procedure  for  the  Commission  to  fol¬ 
low  in  granting  a  renewal  of  a  license  as  for  the 
granting  of  a  new  license.  The  Commission  seldom 
conducts  a  hearing  before  it  grants  a  renewal  appli¬ 
cation.  If  the  Court  holds  that  the  Commission 
must  make  and  publish  full  and  complete  findings 
when  it  grants  an  application  for  a  new  license,  it 
would  follow  logically  that  the  Commission  must 
make  and  publish  such  findings  in  cases  where  it 
grants  an  application  for  renewal  of  license,  since 
the  statutory  provisions  covering  the  procedure  of 
the  Commission  is  the  same  for  both  types  of  cases. 
Section  307  (d)  provides  in  part:  “*  *  * 
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The  granting  of  such  application  for  the  renewal 
of  a  license  shall  be  limited  to  and  governed  by  the 
same  considerations  and  practice  which  affect  the 
granting  of  original  applications.” 

If  the  Court  holds  that  findings  of  basic  facts  by 
the  Commission  were  essential  in  the  case  at  bar 
before  a  valid  license  could  be  issued  to  Roderick, 
such  a  holding  would  seem  to  cast  a  serious  doubt 
upon  the  validity  of  almost  every  outstanding  li¬ 
cense  for  a  radiobroadcast  station.  The  appellant 
in  the  instant  case  has  been  operating  Station 
KTSM  since  1929  and  its  license  has  been  renewed 
from  time  to  time  since  that  date  without  the  hold¬ 
ing  of  a  hearing  and  without  any  findings  being 
made  by  the  Commission.  It  is  the  Commission’s 
contention  that  the  procedure  followed  by  the  Com¬ 
mission  in  renewing  appellant’s  license  for  its  sta¬ 
tion  is  exactly  the  procedure  which  the  statute  re¬ 
quires  the  Commission  to  follow  in  granting  the 
application  of  Roderick  for  a  new  station  license. 
In  urging  upon  this  Court  that  the  Commission 
failed  to  make  findings  in  support  of  its  decision 
granting  Roderick’s  application,  appellant  is  in 
the  anomalous  position  of  urging  the  Court  to  de¬ 
clare  invalid  the  grant  of  a  license  to  Roderick 
upon  grounds  which  might  equally  be  urged  as  ren¬ 
dering  its  own  license  invalid. 

Appellant  may  argue  to  this  Court  that  if  appel¬ 
lant  has  a  legal  right  or  interest  which  is  invaded 
by  the  action  of  the  Commission  in  granting  the 
application  of  Roderick,  due  process  of  law  re- 
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quires  that  the  Commission  hold  a  hearing  and 
make  findings  of  fact  before  issuing  any  order 
which  may  affect  such  legal  right  or  interest. 
More  accurately,  appellant  might  contend  that  due 
process  requires  that  he  be  given  notice  and  ac¬ 
corded  the  right  to  be  heard  before  the  Commission 
makes  such  order.  This  argument  is  untenable. 
It  overlooks  the  fact  that  Section  402  of  the  Com¬ 
munications  Act  in  so  far  as  it  is  applicable  to  ap¬ 
peals  to  this  Court  was  intended  to  provide  for 
only  a  limited  review  of  certain  decisions  of  the 
Commission  at  the  instance  of  one  whose  legal 
rights  or  interests  may  be  invaded  by  such  decision. 

Section  414  of  the  Act  reads  as  follows: 

Nothing  in  this  Act  contained  shall  in  any 
way  abridge  or  alter  the  remedies  now  exist¬ 
ing  at  common  law  or  by  statute,  but  the 
provisions  of  this  Act  are  in  addition  to  such 
remedies. 

Nowhere  in  the  Act  is  there  any  provision  what¬ 
soever  for  the  giving  of  notice  and  an  opportunity 
to  be  heard  on  an  application  for  broadcast  station 
license  except  in  Section  309  (a).  As  already 
pointed  out,  that  section  provides  for  notice  and 
an  opportunity  to  be  heard  by  the  applicant  for 
such  a  license  in  some  cases,  namely,  cases  in  which 
the  Commission  cannot  determine  that  the  public 
interest,  convenience,  or  necessity  will  be  served 
by  the  granting  thereof.  No  other  person  under 
any  provision  of  the  statute  is  entitled  to  notice  or 
opportunity  to  be  heard  in  connection  with  the 
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Commission’s  consideration  of  such  applications. 
Now,  if  it  be  assumed  (as  it  must  be  to  support  the 
suggestion  that  unless  appellant  has  a  hearing  be¬ 
fore  the  Commission  it  has  been  denied  due  proc¬ 
ess  of  law)  that  appellant  has  some  property  in 
its  license  which  will  be  taken  away  by  the  Com¬ 
mission’s  order,  the  question  as  to  what  kind  of 
procedure  must  be  accorded  the  appellant  in  order 
that  the  constitutional  requirements  of  due  process 
be  met  then  becomes  pertinent.  We  want  to  make 
it  clear  in  all  this  discussion  that  we  do  not  for  a 
minute  concede  that  appellant  has  any  property  in 
its  license  which  can  possibly  be  taken  away  by  the 
Commission’s  order  complained  of.  Consequently, 
we  do  not  believe  the  question  of  procedural  due 
process  so  far  as  appellant  is  concerned  is  even 
remotely  in  issue  in  this  appeal. 

For  the  purpose  of  argument  only  we  will  make 
the  above  assumptions.  We  will  even  indulge 
in  the  further  assumption  that  appellant  would 
have  the  right  to  a  .judicial  determination  of 
the  facts  involved  before  the  property  which  he 
claims  is  being  taken  can  be  lawfully  taken.  And 
we  are  also  entirely  willing  to  concede  that  an  ap¬ 
peal  to  this  court  under  Section  402  from  an  order 
of  this  Commission  granting  an  application  with¬ 
out  a  hearing  would  not  provide  such  an  oppor¬ 
tunity,  for  obviously  in  such  a  case  the  Court  would 
have  before  it  no  facts  other  than  possibly  such 
facts  as  might  be  included  in  the  application  and 
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the  appellant  would  have  had  no  opportunity  what¬ 
soever  to  present  evidence  for  the  consideration  of 
the  Court.  In  such  a  case,  however,  the  appellant’s 
rights  under  the  Constitution  could  be  adequately 
protected  in  an  action  for  injunction  brought  in  a 
court  of  competent  jurisdiction  such  as  the  District 
Court  of  the  United  States  for  the  District  of  Co¬ 
lumbia.  In  such  a  proceeding  appellant  would  have 
full  opportunity  to  present  any  evidence  that  was 
relevant  and  material  to  the  issues.  The  fact  that 
a  Court  might  refuse  to  entertain  an  action  for  in¬ 
junction  until  after  appellant  had  first  exhausted 
his  administrative  remedies  before  the  Commission 
and  his  legal  remedies  before  this  court  does  not 
detract  in  any  way  from  the  force  of  the  argument 
that  his  constitutional  rights  are  adequately  safe¬ 
guarded. 

To  restate  very  briefly,  we  do  not  believe  that  by 
any  stretch  of  the  imagination  the  Constitution  can 
be  relied  upon  by  appellant  as  requiring  this  court 
to  read  into  the  Act  a  provision  for  notice  and  op¬ 
portunity  for  the  appellant  to  be  heard  before  the 
Commission.  So  long  as  appellant  is  free  to  resort 
to  a  judicial  tribunal  and  there  be  given  a  full  op¬ 
portunity  to  be  heard  and  to  present  testimony  in 
support  of  its  contention  that  the  Commission’s 
order  confiscates  its  property,  all  constitutional 
requirements  of  due  process  are  fully  and  com¬ 
pletely  satisfied.  It  is  only  in  a  situation  where  ad¬ 
ministrative  or  executive  action  has  the  effect  of 
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taking  property  and  no  opportunity  exists  for  the 
person  whose  property  is  taken  to  have  his  day  in 
court,  is  there  any  need  for  him  to  be  accorded  an 
opportunity  to  be  heard  before  the  person  or  agency 
exercising  such  power. 

The  appellate  provisions  of  the  Act  provide  an 
expeditious  procedure  for  a  limited  judicial  review 
of  orders  of  the  Commission  which  may  invade  legal 
rights.  If  an  order  of  the  Commission  granting 
an  application  invades  the  legal  rights  of  any  per¬ 
son,  such  person  may,  under  Section  402  (b)  (2), 
appeal  to  this  court.  On  such  appeal  this  court 
will  determine  whether  the  Commission’s  action 
was  authorized  by  the  statute.  Such  a  person  must 
look  to  a  forum  other  than  the  Commission  and 
other  than  this  court  for  a  trial  of  the  facts  upon 
which  the  asserted  claim  to  protection  of  his  legal 
rights  is  predicated.  Such  an  analysis  of  the  scope 
of  judicial  review  under  Section  402  is  not  only  in 
accord  with  sound  principles  of  administrative  law 
but  is  the  only  possible  interpretation  of  this 
Court’s  function  under  that  section  in  the  light  of 
the  express  provisions  of  the  statute. 

There  is  no  justification  for  disregarding  the 
plain  and  unambiguous  provisions  of  the  statute 
and  rewriting  it  to  give  the  appellant  in  an  appeal 
under  Section  402  all  of  the  kinds  of  judicial  re¬ 
lief  which  he  might  be  able  to  secure  if  Congress 
had  given  this  court  in  addition  to  its  regular  ap¬ 
pellate  jurisdiction  and  its  special  jurisdiction 
under  Section  402,  the  jurisdiction  which  now  in- 
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heres  in  the  District  Courts  of  the  United  States. 
It  is  respectfully  submitted  that  in  enacting  Sec¬ 
tion  402  Congress  did  not  intend  to  make  this  Court 
a  District  Court  for  the  purpose  of  contesting  the 
kind  of  orders  of  the  Commission  described  in 
Section  402  (b)  but  on  the  contrary,  it  intended 
only  to  vest  in  this  Court  jurisdiction  to  entertain 
an  appeal  for  a  limited  review  of  such  orders. 

C.  Appellant  was  not  entitled  to  a  hearing  on  the 
Roderick  application 

In  its  brief  appellant  argues  at  length  the  fol¬ 
lowing  question:  “(1)  Whether  appellant  was  de¬ 
prived  of  a  fair  hearing  and  of  its  statutory  rights 
under  the  Communications  Act  of  1934  in  not  being 
afforded  the  opportunity  to  present  oral  argument 
before  a  quorum  of  the  Commission  which  granted 
the  application  of  Dorrance  D.  Roderick  for  a  new 
station;  *  *  (See  Appellant’s  Brief,  p.  13.) 

In  arguing  this  issue  appellant  begs  the  question 
of  whether  appellant  was  entitled  to  a  hearing  and 
whether  it  had  any  statutory  right  under  the 
Communications  Act  of  1934  to  present  oral  argu¬ 
ment  before  a  quorum  of  the  Commission  which 
granted  the  application  of  Dorrance  D.  Roderick. 
There  is  no  provision  of  the  Communications 
Act  of  1934  upon  which  appellant  can  base  its  con¬ 
tention  that  a  person  who  is  not  an  applicant  for  a 
radio  station  license  is  entitled  to  an  opportunity 
to  be  heard  on  the  question  of  whether  or  not  an 
application  for  such  a  license  should  be  granted. 
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We  have  already  pointed  out  that  even  if  it  is  as¬ 
sumed  that  appellant  has  a  property  right  in  its 
license  which  might  be  affected  by  the  granting  of  a 
license  to  a  competing  radio  broadcast  station  no 
constitutional  question  is  raised  by  the  failure  to 
afford  appellant  an  opportunity  to  be  heard  before 
such  a  license  is  issued.  The  only  provision  in  the 
Communications  Act  of  1934  relating  to  a  hearing 
insofar  as  radio  broadcast  station  licenses  is  con¬ 
cerned  is  found  in  Section  309  (a)  which  as  already 
pointed  out  provides  that  an  applicant  for  a  radio 
station  license  shall  under  certain  circumstances  be 
afforded  an  opportunity  to  be  heard.  The  Commis¬ 
sion  does  not  take  issue  with  any  of  the  statements 
made  by  appellant  in  its  brief  with  respect  to  what 
constitutes  the  elements  of  a  full  and  fair  hearing. 
The  Commission  does,  however,  take  issue  with  the 
underlying  assumption  in  the  appellant’s  brief  that 
it,  as  distinguished  from  Roderick,  was  entitled  to 
be  heard  on  Roderick’s  application. 

The  burden,  of  course,  is  upon  the  appellant  to 
show  that  the  statute  provides  that  it  shall  have  a 
hearing.  On  this  point  it  w*ould  be  sufficient  for  the 
Commission  to  rest  upon  the  mere  assertion  that 
nowhere  in  the  appellant’s  brief  has  it  pointed  out 
any  provision  of  the  Communications  Act  of  1934, 
which,  even  by  the  remotest  implication,  can  be  said 
to  confer  upon  the  appellant  the  right  to  a  hearing 
on  the  application  of  Roderick  for  a  construction 
permit.  Since  appellant  was  not  entitled  to  a  hear¬ 
ing  on  the  Roderick  application  it  cannot  be  urged 
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that  the  Commission  committed  error  in  not  having 
afforded  appellant  an  opportunity  to  make  oral 
argument  before  a  quorum  of  the  Commission 
which  decided  the  Roderick  application. 

Section  409  (a)  of  the  statute  obviously  refers  to 
parties  in  proceedings  before  the  Commission  who 
are  entitled  under  the  Act  to  a  hearing.  In  any 
such  case,  if  the  hearing  which  is  required  by  the 
statute  is  conducted  before  an  examiner,  the  party 
who  is  entitled  to  the  hearing  may,  upon  request, 
have  oral  argument  before  a  quorum  of  the  Com¬ 
mission.  Obviously,  this  section  of  the  statute  can 
have  application  only  to  persons  entitled  to  hear¬ 
ings  under  other  provisions  of  the  statute.  Since 
appellant  is  not  such  a  person,  Section  409  (a)  is 
wholly  inapplicable  to  him. 

D.  Assuming  appellant  was  entitled  to  a  hearing  on  the 
Roderick  application,  it  was  not  deprived  of  such  a 
hearing  because  it  was  not  permitted  oral  argument 
before  a  quorum  of  the  Commission  since 
made  no  request  for  such  oral  argument 

Under  this  point  we  will  make  every  underlying 
assumption  in  favor  of  the  appellant.  We  will  as¬ 
sume,  first,  that  appellant  has  a  proper  standing  to 
invoke  the  jurisdiction  of  this  court  to  review  the 
decision  of  the  Commission  granting  the  Roderick 
application;  second,  that  the  statute  requires  the 
Commission  to  hold  a  hearing  and  to  make  basic 
findings  in  support  of  a  decision  granting  such  ap¬ 
plication  ;  third,  that  a  person  other  than  the  appli- 
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cant  for  a  construction  permit  is  entitled  to  such  a 
hearing;  and  fourth,  that  oral  argument  before  a 
quorum  of  the  Commission  either  under  Sec.  409 
(a)  or  by  necessaiy  implication  is  an  essential  ele¬ 
ment  to  a  full  and  fair  hearing.  Notwithstanding 
all  these  assumptions  in  favor  of  the  appellant,  the 
contention  that  it  was  deprived  of  a  full  and  fair 
hearing  because  it  was  not  permitted  to  make  oral 
argument  before  a  quorum  of  the  Commission  must 
fail  because  appellant  did  not  avail  itself  of  the 
opportunity  for  such  oral  argument. 

Section  409  (a)  of  the  statute  provides,  in  part, 
as  follows:  “In  all  cases  heard  by  an  examiner,  the 
Commission  shall  hear  oral  argument  on  request  of 
either  party”  (emphasis  supplied). 

At  no  time  after  the  case  had  been  remanded  by 
this  Court  as  a  result  of  its  decision  of  March  16, 
1938,  did  appellant  request  the  Commission  to  hear 
oral  argument.  After  the  case  was  remanded  by 
this  Court  the  Commission  (on  April  20,  1938)  va¬ 
cated  its  order  of  December  1,  1936,  and  directed 
that  the  proceedings  upon  the  application  of  Dor- 
rance  D.  Roderick  be  reopened  in  accordance  with 
the  opinion  and  judgment  of  the  Court.  This  ac¬ 
tion  of  the  Commission  was  spread  on  the  Minutes 
of  the  Commission,  which  are  public  records  of  the 
Commission  open  to  inspection  at  all  times.  A 
period  of  approximately  six  weeks  intervened  be¬ 
tween  this  action  of  the  Commission  and  the  action 
of  the  Commission  granting  the  Roderick  applica¬ 
tion  for  the  second  time.  During  this  interval 
appellant  did  not  make  any  request  of  the  Commis- 
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sion  to  hear  oral  argument.  Following  the  deci¬ 
sion  of  the  Commission  appellant  filed  no  petition 
for  rehearing  with  the  Commission  requesting  oral 
argument  or  pointing  out  m  any  way  in  which  ap¬ 
pellant  had  been  deprived  of  a  fair  hearing,  assum¬ 
ing  that  it  was  entitled  to  such  a  hearing. 

The  first  occasion  upon  which  the  Commission 
was  apprized  that  the  appellant  considered  itself 
aggrieved  because  the  Commission  had  not  heard 
oral  argument  on  the  Roderick  application  was  in 
the  Notice  of  Appeal  and  Statement  of  Reasons 
filed  in  this  Court  on  June  30, 1938.  Even  if  it  be 
assumed  that  it  was  unnecessary  for  the  appellant 
to  request  oral  argument 3  and  that  appellant  as  a 
matter  of  right  was  entitled  to  have  oral  argument 
before  the  Commission  could  decide  the  Roderick 
application,  the  failure  of  the  Commission  to  af¬ 
ford  appellant  opportunity  for  oral  argument  was 
the  type  of  error  which  could  and  should  have  been 
pointed  out  by  appellant  in  a  petition  for  rehearing 
filed  with  the  Commission  before  appealing  to  this 
Court.  To  permit  appellant  at  this  time  to  assert 
a  right  to  oral  argument  before  the  Commission 
after  having  failed  to  point  out  this  alleged  error 
to  the  Commission  would  be  tantamount  to  permit¬ 
ting  an  aggrieved  party  to  remain  silent  with  re¬ 
spect  to  a  procedural  error  which  could  be  promptly 
corrected  on  objection  timely  made  to  the  Com¬ 
mission. 

3  This  assumption,  of  course,  involves  the  assertion  that 
appellant  could  not  by  implication  waive  any  right  it  might 
have  to  oral  argument  by  failure  to  request  it. 
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Appellant’s  failure  to  point  out  such  alleged  pro¬ 
cedural  errors  to  the  Commission  supports  an  in¬ 
ference  that  it  is  seeking  to  invoke  the  aid  of  this 
Court  to  delay  the  adnfinistrative  process  as  long 
as  possible,  perhaps  on  the  theory  that  by  delaying 
the  establishment  of  the  new  station  at  El  Paso  it 
is  accomplishing  a  result,  from  its  standpoint,  as 
useful  as  would  be  accomplished  if  it  could  prevent 
the  establishment  of  such  station. 

E.  The  Commission  decision  is  supported  by  essential 
basic  findings  of  fact  which  in  turn  are  supported  by 
substantial  evidence 

The  Commission  found  that  the  applicant  was 
legally,  technically,  and  financially  qualified  to  con¬ 
struct  and  operate  the  station  for  which  applica¬ 
tion  was  made  (R.  342),  and  appellant  does  not 
challenge  these  findings.  They  may,  therefore,  be 
taken  as  conceded. 

Appellant’s  objections  to  the  Commission’s  find¬ 
ings  are,  in  substance,  that  the  evidence  cannot 
sustain  any  finding  (1)  that  there  is  a  need  for  the 
service  proposed  to  be  rendered  by  Roderick’s  sta¬ 
tion  in  El  Paso ;  (2)  that  there  is  sufficient  program 
material  available  for  its  station  and  Roderick’s 
proposed  station,  and  (3)  that  there  is  adequate 
commercial  support  for  Roderick’s  station  in  ad¬ 
dition  to  its  station.  Appellant  also  makes  the 
point  that  the  Commission’s  Statement  of  Facts 
and  Grounds  for  Decision  does  not  contain  the  nec- 
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essary  basic  findings  to  support  its  ultimate  find¬ 
ing  quite  apart  from  the  question  of  whether  the 
record  would  support  basic  findings  which  in  turn 
would  support  the  Commission’s  ultimate  finding. 
We  will  discuss  these  objections  briefly.  With  re¬ 
spect  to  the  first  three  we  desire  to  point  out  that 
the  objection  runs  in  almost  every  instance  to  a 
question  of  weight  of  evidence  which  is  clearly  a 
matter  for  the  Commission  to  decide.  In  the  ab¬ 
sence  of  an  arbitrary  or  capricious  decision  its 
findings  will  not  be  upset  by  this  Court. 

The  Commission  found : 

That  the  existing  licensee  in  El  Paso,  Texas,  op¬ 
erating  Stations  KTSM-WDAH  something  over 
400  hours  per  month,  from  60  to  65  per  cent  of 
which  is  commercially  sponsored,  in  1936  carried 
advertising  accounts  for  a  maximum  of  125  out  of 
a  possible  1,569  business  establishments ;  in  1935  its 
maximum  was  approximately  300  and  in  1934,  54 ; 
that  KTSM-WDAH  had  time  for  morning  and 
evening  services  of  but  two  out  of  the  nine  or  more 
religious  denominations  represented  in  El  Paso; 
that  the  only  primary  service  from  any  American 
Station  the  more  than  100,000  citizens  of  El  Paso, 
Texas,  get  is  from  KTSM-WDAH;  that  in  the 
absence  of  affirmative  evidence  to  the  contrary  the 
reception  in  El  Paso  from  Juarez,  Mexico,  stations 
cannot  be  presumed  to  serve  in  the  public  interest 
of  the  people  of  El  Paso,  Texas ;  and  there  is  a  need 
for  an  additional  station  in  El  Paso  (R.  341-342). 
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The  Commission’s  ultimate  findings  are  ade¬ 
quately  supported  by  basic  findings." 

In  support  of  these  basic  findings  the  record 
shows  that  El  Paso  has  a  population  of  102,421  in 

4  The  Commission  in  its  Statement  of  Facts  and  Grounds 
for  Decision,  dated  June  2, 1938,  stated: 

“El  Paso  is  located  in  the  southwest  corner  of  Texas  ad¬ 
jacent  to  the  United  States-Mexico  boundary.  According 
to  the  1930  Census  the  City  of  El  Paso  has  a  population  of 
102,421,  consisting  of  58,291  Mexican  and  44,130  non-Mexi¬ 
can.  Approximately  85  per  cent  of  the  population  of  El 
Paso  speak  the  English  language.  The  El  Paso  metropoli¬ 
tan  area  had  a  population  of  118,461. 

“A  branch  of  the  University  of  Texas  College  of  Mines 
is  located  in  El  Paso  and  located  there  is  the  Bradford 
School  for  Girls.  Fort  Bliss,  United  States  cavalry  post,  is 
located  near  El  Paso. 

“It  is  a  trade  center  and  one  of  diversified  interests.  Some 
of  the  important  industries  are:  manufacturing,  jobbing, 
mining,  agriculture,  and  stock  raising.  The  Guggenheim 
interests  have  a  large  smelter  in  El  Paso,  as  does  the  Nichols 
Copper  Kefining  Company.  That  area  produces  cotton, 
vegetables,  fruits,  and  alfalfa.  The  Southwest  Portland 
Cement  Company  has  a  large  plant  there,  and  there  are  sev¬ 
eral  oil  refineries.  It  is  a  railroad  center  for  that  part  of 
the  country. 

“The  income-tax  returns  per  thousand  population  in  El 
Paso  is  35,  as  against  the  national  average  of  31.7 ;  that  of 
the  County  is  8.9,  as  against  the  same  national  average. 
The  average  factory  wage  of  El  Paso  as  of  1933  was  $754.00, 
as  against  the  United  States  average  of  $883.00.  Produc¬ 
tions  of  a  value  of  $9,212,440.00  were  manufactured  in  El 
Paso  as  of  1933.  There  are  1,283  retail  establishments  in  El 
Paso,  of  which  516  are  classified  by  the  government  as  food 
stores,  20  as  farmers’  supplies  stores,  15  as  general  mer¬ 
chandise  stores,  50  as  apparel  stores,  250  as  automotive 
establishments,  31  as  furniture  and  household  supply  stores, 
31  as  lumber,  building,  and  hardware  stores,  142  as  restau¬ 
rants,  and  156  as  miscellaneous  stores.  The  total  gross 


the  city  proper  and  a  population  of  118,461  in  the 
metropolitan  area,  according  to  the  United  States 
Census  for  1930  (R.  227).  The  present  population 
of  the  City  proper  is  estimated  to  be  about  110,000 

volume  of  business  of  these  stores  in  1933  was  $21,546,000. 
In  addition,  there  are  361  service,  amusement,  and  hotel 
establishments  which  did  a  gross  business  of  $2,234,000  in 
1933.  There  are  no  figures  in  the  record  as  to  the  succeeding 
years,  but  at  the  time  of  the  hearing  business  conditions  in 
El  Paso  had  improved. 

“The  1936  El  Paso  Business  Directory  listed  1,569  busi¬ 
ness  firms.  Some  time  after  August  1934,  the  list  of  adver¬ 
tisers  on  Station  KTSM  numbered  54,  and  in  1935  the  num¬ 
ber  of  accounts  on  the  books  of  Tri-State  Broadcasting  Com¬ 
pany  approximated  250  to  300,  and  at  the  date  of  the  hearing 
the  number  of  accounts  of  Tri-State  Broadcasting  Company 
was  approximately  125  advertisers. 

“Tri  -  State  Broadcasting  Company,  KTSM  -  WDAH, 
broadcasts  from  6:30  in  the  morning  to  11:00  at  night, 
about  16y2  hours  on  week  days,  and  from  8 : 00  a.  m.  to  9 : 15 
a.  m.  and  from  1 : 00  p.  m.  to  6 : 30  p.  m.,  about  7  hours  on 
Sundays,  about  15  per  cent  of  which  is  devoted  to  live  talent, 
about  35  per  cent  to  phonograph  records,  and  the  remainder, 
about  50  per  cent,  to  electrical  transcriptions. 

“The  programs  of  Stations  KTSM-WDAH  are  diversi¬ 
fied  and  include  broadcasts  of  two  churches,  namely :  Trinity 
Methodist  Church  and  First  Presbyterian  Church  Sunday 
morning  and  evening,  and  announcements  concerning  other 
churches.  The  KTSM-WDAH  stations  do  not  have  time 
available  for  broadcasts  by  other  churches.  There  are  a 
number  of  other  denominations  in  El  Paso,  including  Episco¬ 
pal,  Catholic,  Lutheran,  Mormon,  Christian  Science,  Jewish, 
and  Unitarian.  One  of  these  denominations  has  requested 
time  on  KTSM  without  success. 

“Of  the  time  broadcast  by  Tri-State  Broadcasting  Com¬ 
pany  stations,  something  over  400  hours  monthly,  60  to  65 
per  cent  is  devoted  to  commercially  sponsored  programs” 
(R.  340-341). 
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(R.  44) .  El  Paso  is  a  railroad  center  with  seven  or 
eight  railroads  (R.  42).  Among  the  educational 
institutions  located  in  El  Paso  are  the  University 
of  Texas,  College  of  Mining,  and  the  Bradford 
School  for  Girls  (R.  43).  Also  the  largest  cavalry 
post  in  the  United  States  is  located  just  adjacent  to 
the  city  (R.  43). 

The  city  now  receives  primary  broadcast  service 
from  Stations  KTSM-WDAH  (which  are  both 
licensed  to  appellant  and  share  time  on  the  same 
frequency  and  are,  therefore,  but  one  station  for  all 
practical  purposes  ) .  Some  primary  service  is  avail¬ 
able  from  three  or  four  broadcast  stations  located 
in  Juarez,  Mexico,  near  El  Paso  (R.  227),  but 
there  is  no  evidence  in  the  record  of  the  character 
and  type  of  technical  equipment  used  by  these  sta¬ 
tions  and  the  only  witness  who  testified  as  to 
whether  they  actually  do  render  a  satisfactory  sig¬ 
nal  in  El  Paso  was  a  radio  engineer  who  is 
acquainted  with  the  radio  reception  in  that  city, 
and  who  stated  that  the  service  from  the  Juarez, 
Mexico,  stations  in  El  Paso  is  “poor7’  (R.  135). 

There  is  no  evidence  in  the  record  as  to  the  kind 
of  program  service  rendered  by  the  stations  in 
Juarez.  One  witness  testified,  however,  that  they 
solicit  advertising  in  El  Paso  at  rates  which  are  20 
to  25  per  cent  lower  than  the  rates  of  KTSM  (R. 
188).  Since  these  are  not  United  States  stations, 
the  Commission  cannot  indulge  in  a  presumption 
that  the  program  would  be  of  interest  to  United 
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States  listeners.  Stations  KTSM-WDAH  are  op¬ 
erated  something  over  400  hours  per  month  from 
60  to  65  percent  of  which  is  commercial.  In  1936 
Station  KTSM  carried  advertising  ^q&mnts  for  a 
maximum  of  125  out  of  a  possible  4^6^  business 
establishments  (R.  218-219;  R.  68;  R.  234r-246)  ;  in 
1935  its  maximum  was  approximately  250  to  300 
(R.  187). 

Although  appellant  attacks  the  finding  with  re¬ 
gard  to  lack  of  sufficient  service  to  all  save  two 
religious  denominations  in  El  Paso,  the  evidence, 
including  much  not  quoted  by  appellant  in  its  brief, 
clearly  shows  that  the  basic  facts  as  stated  by  the 
Commission  are  correct  (R.  210-211). 

Appellant  objects  to  the  finding  that  “The  1926 
El  Paso  Directory  listed  1,569  business  firms,”  on 
the  ground  that  the  evidence  is  incompetent — 

“*  *  *  since  the  city  directory  was  in¬ 

troduced  as  such  by  Mr.  Roderick  and  not  by 
any  person  who  compiled  or  knew  anything 
about  it.” 

When  the  exhibit  was  offered  in  evidence  the 
examiner  inquired  “Is  there  any  objection?”  (R. 
68).  Then  the  examiner  stated,  “It  may  be  ad¬ 
mitted  in  evidence,”  and  it  was  received.  The 
Commission’s  finding  merely  sets  forth  a  simple 
fact  which  is  nowhere  controverted.  So  in  any 
event  the  appellant’s  objections  are  without  merit. 

In  attempting  to  minimize  the  need  for  an  ad¬ 
ditional  station  in  El  Paso  the  appellant  maintains 
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that  broadcasts  from  Mexican  stations  located  in 
Juarez  are  in  both  the  Spanish  and  English  lan¬ 
guages.  Appellant  states  that  this  fact  is  uncon¬ 
tradicted.  Although  the  point  appellant  makes  is 
manifestly  not  in  the  least  persuasive  with  regard 
to  need  for  broadcast  service  in  the  United  States, 
it  is  also  somewhat  inaccurate.  Mr.  Roderick  testi¬ 
fied  at  page  109  of  the  record  that  these  Mexican 
stations  play  Spanish-Mexican  phonograph  records 
and  make  “a  lot  of  announcements  in  Spanish 
which  I  don’t  understand.”  There  was  no  evi¬ 
dence  as  to  the  program  service  rendered  by  the 
Mexican  station  with  the  exception  of  some  refer¬ 
ences  to  the  effect  that — 

“*  *  *  the  program  quality  through 

winter  or  summer  is  very  poor”  (R.  135). 

In  any  event,  the  Commission  is  under  no  obliga¬ 
tion  to  deny  additional  broadcast  service  to  El 
Paso,  because  of  the  existence  of  an  undetermined 
type  of  broadcast  service  in  Juarez,  Mexico. 

The  Commission’s  findings  on  the  subject  of 
availability  of  program  material  are  abundantly 
supported  by  the  evidence.  This  is  so  apparent 
that  we  will  confine  ourselves  merely  to  answering 
appellant’s  objections.  Appellant  cites  the  testi¬ 
mony  of  its  own  witness,  with  regard  to  transcrip¬ 
tion  services,  but  this  is  not  all  of  the  testimony  on 
the  question. 

On  page  205  of  the  record  Mr.  Wyler  (manager 
of  Station  KTSM)  testified  as  follows: 

Q.  You  spoke  about  the  company  that 
manufactures  these  electrical  transcriptions ; 
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as  a  matter  of  fact,  there  are  a  great  many 
companies  that  manufacture  electrical  tran¬ 
scriptions  at  the  present  time  other  than 
those  you  mentioned? 

A.  I  spoke  of  only  those  who  produce  a 
library  service. 

Q.  Are  their  transcriptions  available  in 
circuits  where  they  go  from  station  to  sta¬ 
tion  ? 

A.  No,  sir ;  all  of  our  transcriptions  are  re¬ 
turned  to  the  manufacturer,  but  there  are 
other  transcriptions  available,  most  cer¬ 
tainly. 

Q.  You  would  not  say  they  were  greatly 
inferior  to  the  ones  you  have? 

A.  In  some  cases  I  would;  yes. 

Again,  on  page  27  of  its  brief,  appellant  says : 

There  is  not  a  scintilla  of  evidence  in  this 
record  that  either  electrical  transcriptions  or 
the  Symphony  Orchestra  or  any  other  musi¬ 
cal  organization  or  any  talent  from  the  State 
University  or  other  sources  would  be  avail¬ 
able  to  Mr.  Roderick  for  broadcasting  pur¬ 
poses. 

This  statement  is  a  half  truth. 

The  questions  asked  on  cross-examination  are  set 
out  by  appellant  on  page  28  of  his  brief,  together 
with  the  answers.  This  is  but  a  part  of  the  cross- 
examination  of  Mr.  Roderick  with  reference  to  his 
tentative  program,  and  this  testimony  is  covered  in 
pages  81-94,  inclusive,  of  the  Record. 

The  statement  of  Mr.  Roderick,  quoted  by  ap¬ 
pellant  on  page  28  of  its  brief,  relative  to  the  Mu¬ 
sicians’  Union,  is  only  a  part  of  an  examination  on 


50 


a  broader  question.  The  witness  had  testified  as  to 
the  presence  of  talent,  particularly  musical  talent 
in  El  Paso,  and  counsel  for  appellant  asked  this 
question,  found  on  page  86  of  the  Record: 

Q.  Are  all  of  these  that  you  have  men¬ 
tioned  professional  talent  or  amateurs  ? 

A.  Some  of  them  could  possibly  be  classed 
as  professionals  in  that  they  are  teachers. 
Some  of  the  orchestras  I  presume  would  be 
called  professional  musicians.  Most  of  the 
singing  groups  are  not  professionals. 

Q.  By  professional  I  mean  where  their 
primary  source  of  income  is  from  perform¬ 
ances  of  that  sort. 

A.  I  don’t  think  the  primary  source  of 
anyone’s  income  in  El  Paso  is  from  music, 
except  music  teachers. 

Q.  You  don’t  think  El  Paso  is  a  center  for 
professional  talent  then;  is  that  correct? 

A.  No;  I  wouldn’t  say  that.  There  are  not 
sufficient  paying  musical  jobs  to  go  around 
with  all  of  the  talent  available ;  that  is,  mem¬ 
bers  of  the  orchestras  have  other  jobs.  They 
probably  receive  most  of  their  income  from 
other  sources.  However,  the  Musicians’ 
Union  has  a  membership  of  possibly  50. 

Appellant  makes  much  of  what  it  terms  *' 1  dupli¬ 
cation  of  existing  service,”  and  attempts  to  justify 
it  by  referring  to  decisions  dealing  with  duplica¬ 
tion  of  service  by  public  utilities,  which  are  in  no 
sense  applicable.  Two  busses  or  streetcars  going 
from  the  same  place  to  a  common  destination  via 
the  same  route  at  the  same  time  can  only  be  justified 
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by  a  number  of  riders  too  great  to  be  carried  by 
one.  There  is  little  advantage  to  consumers  from 
the  availability  of  two  electric  or  gas  companies, 
etc.  However,  who  can  fail  to  recognize  the  ad¬ 
vantages  to  the  public  in  being  able  to  choose  be¬ 
tween  two  or  more  programs  at  any  given  time. 
This  is  not  duplication  but  diversification — it  is 
not  a  burden  on  the  public  but  a  boon  to  it.  It  is 
self-evident  that  the  public  interest  of  the  listeners 
in  a  community  as  large  as  El  Paso  can  be  better 
served  by  two  competing  stations  than  by  a  single 
station.  And  it  is  plain,  as  will  be  shown  below, 
that  two  such  services  may  readily  operate  without 
serious  damage  to  each  other  in  El  Paso. 

Appellant  sets  forth  on  pages  31-38  a  discussion 
of  the  testimony  of  a  witness  for  the  appellant,  Dr. 
Herman  S.  Hettinger,  relative  to  commercial  sup¬ 
port.  The  burden  of  appellant’s  contention  is  that 
the  Commission  made  no  findings  with  respect  to 
expected  commercial  support  for  the  proposed  new 
station.  The  Commission,  as  a  matter  of  fact,  did 
make  a  finding  (R.  340)  of  basic  facts  from  which 
it  inferred  that  there  would  be  commercial  support 
for  the  proposed  station.  The  Commission  used  as 
a  factor  making  up  the  basis  of  its  finding  not  only 
the  testimony  of  Dr.  Hettinger  but  the  testimony  of 
Mr.  Roderick,  of  Congressman  R.  E.  Thomason, 
and  Mr.  Wyler.  True,  the  conclusion  of  the  Com¬ 
mission  as  to  commercial  support  is  at  variance 
with  the  conclusion  of  Dr.  Hettinger.  Here,  again, 
appellant  questions  the  weight  which  the  Commis- 
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a  factor  making  up  the  basis  of  its  finding  not  only 
the  testimony  of  Dr.  Hettinger  but  the  testimony  of 
Mr.  Roderick,  of  Congressman  R.  E.  Thomason, 
and  Mr.  Wyler.  True,  the  conclusion  of  the  Com¬ 
mission  as  to  commercial  support  is  at  variance 
with  the  conclusion  of  Dr.  Hettinger.  Here,  again, 
appellant  questions  the  weight  which  the  Commis- 
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1938,  contains  the  term  “oral  argument”,  although 
as  a  matter  of  fact  a  quorum  of  the  Commission  did 
not  hear  oral  argument.  The  Commission’s  deci¬ 
sion  of  June  2,  1938,  in  which  the  order  is  included 
sets  forth  in  detail  the  procedural  steps  taken  on 
the  Roderick  application,  and  it  is  clear  from  a 
reading  of  the  entire  decision  that  the  Commission 
entered  its  order  with  full  knowledge  that  the  only 
argument  had  on  the  Roderick  application  was  the 
argument  before  the  Broadcast  Division  of  the 
Commission,  before  that  Division  was  abolished. 
Although  the  order  read  by  itself  may  be  somewhat 
ambiguous  because  of  the  inclusion  of  the  term 
“and  oral  argument”  any  such  ambiguity  is  at 
most  a  harmless  defect  since  a  reading  of  the  de¬ 
cision,  of  which  the  order  is  a  part,  makes  clear  the 
actual  fact  in  the  case. 

Appellant  also  calls  the  attention  of  the  Court  to 
the  Commission’s  action  as  indicated  by  its  Minutes 
of  November  20, 1937  (Appendix  B  of  Appellant’s 
Brief),  by  which  it  directed  the  Secretary  to  notify 
“all  parties  in  matters’  heretofore  heard  by  an 
Examiner,  orally  argued  before  a  Division,  and 
upon  which  no  decision  has  been  made  *  *  *,” 

that  if  such  parties  desired  to  argue  the  matter 
before  t^he  Commission,  before  Commission  action, 
they  should  so  notify  the  Commission  prior  to 
December  20,  1937.  This  action  was  taken  after 
the  Commission  abolished  the  Broadcast  Division 
and  was  intended  to  afford  parties  in  proceedings 
where  oral  argument  had  been  requested  and  held 
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before  the  Division  but  said  Division  had  not  finally 
acted  upon  the  matter  an  opportunity  to  argue  on 
the  matter  to  the  Commission  before  it  was  decided. 
In  other  words,  persons  who  had  requested  and 
had  been  accorded  argument  before  a  Division  were 
given  an  opportunity  to  request  argument  before 
the  Commission  in  cases  where  the  Division  had 
not  taken  any  action  as  a  result  of  such  argument 
prior  to  its  abolition.  There  is  no  parallel  whatso¬ 
ever  between  any  aspect  of  the  case  at  bar  which 
was  not  only  argued  before  but  decided  by  the 
Broadcast  Division  and  the  situation  involved  in 
those  cases. 

vn.  CONCLUSION 

For  the  foregoing  reasons  the  Commission  re¬ 
spectfully  submits  that  the  Court  should  dismiss 
this  appeal,  or  in  the  alternative,  affirm  the  Deci¬ 
sion  and  Order  of  the  Commission  of  June  2, 1938, 
granting  the  application  of  Dorrance  D.  Roderick. 

Respectfully  submitted, 


Assistant  General  Counsen 


Andrew  G.  Haley, 

Counsel. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  7192 — Special  Calendar 

Tri-State  Broadcasting  Company,  Inc., 
APPELLANT 

V . 

Federal  Communications  Commission,  appellee 

MOTION  FOR  LEAVE  TO  FILE  SUPPLEMENTAL  BRIEF 

Now  comes  the  Federal  Communications  Com¬ 
mission  and  moves  this  Honorable  Court  to  permit 
the  Commission  to  file  a  supplemental  brief  in  the 
above-entitled  cause  and  in  support  of  said  Motion 
points  out  the  following: 

(1)  The  jurisdictional  question  involved  in  this 
case  is  the  same  as  the  jurisdictional  question  in¬ 
volved  in  the  case  of  Yankee  Network ,  Inc.  v.  Fed¬ 
eral  Communications  Commission ,  No.  7250,  de¬ 
cided  August  14,  1939. 

(2)  In  the  opinion  handed  down  by  the  Court 
in  the  Yrnkee  Network,  Inc.,  case,  the  Court  stated 
that  since  the  Commission  had  strenuously  urged 

(i) 
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the  Court  to  reconsider  the  jurisdictional  question 
involved  in  that  ease,  a  thorough  analysis  of  the 
Commission’s  arguments  in  that  case  would  “con¬ 
duce  to  a  final  determination  of  this  important 
question.”  The  Court  then  proceeded  in  its  opin¬ 
ion  to  analyze  the  arguments  advanced  by  the  Com¬ 
mission  in  that  appeal.  In  the  early  part  of  its 
decision  the  Court  made  the  following  statement: 
“The  Commission  concedes  in  its  brief  that  exist¬ 
ing  licensees  may  actually  be  aggrieved  by  its  ac¬ 
tion  in  granting  new  applications,”  and  in  support 
of  this  statement  included  in  a  footnote  the  follow¬ 
ing  excerpt  from  the  Commission’s  brief  in  that 
case: 

Unquestionably  the  Commission  should, 
in  determining  whether  the  “public  interest, 
convenience,  and  necessity”  will  be  served 
by  the  licensing  of  a  new  station  in  a  com¬ 
munity,  give  careful  and  painstaking  con¬ 
sideration  to  the  question  of  whether  the  ef¬ 
fect  of  granting  the  new  license  will  be  to 
defeat  the  ability  of  the  holder  of  any  one  or 
more  outstanding  licenses  to  carry  on  in  the 
public  interest.  The  Commission  is  entirely 
in  accord  with  the  view  that,  if  the  effect  of 
granting  a  new  license  would  be  to  defeat 
the  ability  of  the  holder  of  an  outstanding 
license  to  carry  on  in  the  public  interest,  the 
application  for  the  new  station  should  be 
denied  unless  there  are  “overweening”  rea- 
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sons  of  a  public  nature  for  granting  it.  And 
the  Commission  also  believes  that  it  is 
obviously  a  stronger  case  where  neither 
licensee  will  be  financially  able  to  render 
adequate  service. 

In  the  supplemental  brief  which  the  Commission 
now  respectfully  requests  this  Court  to  accept  in 
the  instant  case  the  Commission  discusses  the 
above-quoted  statement  made  in  its  brief  in  the 
Yankee  Network ,  Inc.,  case,  explains  why  the  state¬ 
ment  was  not  made  in  the  brief  filed  in  the  instant 
case,  and  points  out  reasons  why  the  Court’s  con¬ 
clusion  on  the  jurisdictional  question  in  the  Yankee 
Network,  Inc.,  case,  which  is  based  in  part  upon 
the  above-quoted  statement  in  the  Commission’s 
brief  in  that  case,  should  not  be  considered  as  con¬ 
trolling  in  disposing  of  the  jurisdictional  question 
in  the  instant  case. 

(3)  None  of  the  matters  contained  in  the  pro¬ 
posed  supplemental  brief  has  been  covered  in  any 
brief  heretofore  filed  by  the  Commission  in  this 
case,  and  the  discussion  therein  is  essential  to  an 
understanding  of  the  Commission’s  arguments  on 
the  jurisdictional  question  in  this  case,  especially 
in  view  of  the  fact  that  the  Court  in  analyzing  the 
Commission’s  arguments  in  the  Yankee  Network, 
Inc.,  case,  placed  considerable  reliance  upon  a  state¬ 
ment  made  by  the  Commission  in  its  brief  in  that 
case  which  does  not  properly  reflect  the  Commis- 
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sion’s  position  on  the  jurisdictional  question  in¬ 
volved. 

Respectfully  submitted. 

Federal  Communications  Commission, 


William  J.  Dempsey, 

General  Counsel . 


William  C.  Koplovitz, 

Assistant  General  Counsel. 


In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  7192 — Special  Calendar 
Tri-State  Broadcasting  Company,  Inc., 

APPELLANT 

V. 

Federal  Communications  Commission,  appellee 

SUPPLEMENTAL  BRIEF  ON  BEHALF  OF  FEDERAL 
COMMUNICATIONS  COMMISSION 

preliminary  statement 

The  jurisdictional  question  involved  in  this  case 
is  whether  a  person  holding  a  license  for  a  radio 
broadcast  station  can  appeal  to  this  Court  under 
Section  402  (b)  (2)  of  the  Communications  Act  of 
1934,  as  amended,  from  an  order  of  the  Commis¬ 
sion  granting  a  construction  permit  for  a  new  sta¬ 
tion,  upon  the  grounds  that  the  operation  of  the 
new  station  will  cause  financial  injury  through 
competition  for  advertising  revenue,  however  great 
such  financial  injury  might  be.  The  Commission’s 
position  is  that  such  a  licensee  is  not  a  person  ag¬ 
grieved  or  whose  interest  is  adversely  affected 
within  the  meaning  of  Section  402  (b)  (2)  of  the 
Act  because  the  financial  loss  threatened  by  such 

(5) 
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competition  is  damnum  absque  injuria  regardless 
of  the  extent  of  such  loss. 

Precisely  the  same  jurisdictional  question  in¬ 
volved  in  this  case  was  also  involved  in  the  case  of 
Yankee  Network,  Inc.  v.  Federal  Communications 
Commissio7i,  No.  7250,  decided  August  14, 1939,  in 
which  the  Court  concluded  that  an  allegation  of 
financial  injury  resulting  from  competition  from  a 
proposed  new  radiobroadcast  station  which  will 
necessarily  result  in  such  severe  loss  of  operating 
revenue  as  to  impair  the  service  rendered  by  an 
existing  licensee  or  will  destroy  such  licensee’s  abil¬ 
ity  to  render  proper  service  in  the  public  interest, 
tenders  a  proper  grounds  of  contest  in  an  appeal 
taken  under  Section  402  (b)  of  the  Communica¬ 
tions  Act  of  1934,  as  amended.1 

This  conclusion  was  reached  by  a  course  of  rea¬ 
soning  which  included  as  one  of  its  basic  premises 
the  following  statement  which  appeared  in  the 
Commission’s  brief : 

Unquestionably,  the  Commission  should,  in 
determining  whether  the  “public  interest, 
convenience,  and  necessity”  will  be  served 
by  the  licensing  of  a  new  station  in  a  com¬ 
munity,  give  careful  and  painstaking  consid¬ 
eration  to  the  question  of  whether  the  effect 

1  In  the  Yankee  Network ,  Inc.,  case,  the  Court  dismissed 
the  appeal.  A  petition  for  rehearing  or  other  petition  for 
relief  setting  forth  the  matters  contained  in  this  brief  would 
not,  therefore,  be  in  order  in  that  case. 
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of  granting  the  new  license  will  be  to  defeat 
the  ability  of  the  holder  of  any  one  or  more 
outstanding  licenses  to  carry  on  in  the  public 
interest.  The  Commission  is  entirely  in  ac¬ 
cord  with  the  view  that,  if  the  effect  of 
granting  a  new  license  would  be  to  defeat  the 
ability  of  the  holder  of  an  outstanding 
license  to  carry  on  in  the  public  interest,  the 
application  for  the  new  station  should  be 
denied  unless  there  are  “overweening”  rea¬ 
sons  of  a  public  nature  for  granting  it.  And 
the  Commission  also  believes  that  it  is  ob¬ 
viously  a  stronger  case  where  neither  licen¬ 
see  will  be  financially  able  to  render  adequate 
service. 

The  above-quoted  statement  was  not  made  in  the 
brief  filed  in  the  instant  case.  The  Commission  de¬ 
sires  to  make  it  clear  in  this  brief  that  it  does  not 
contend,  concede,  or  admit  that  the  above-quoted 
statement  represents  a  proper  interpretation  of  the 
Commission’s  duties  under  the  Communications  Act 
of  1934,  as  amended.  The  Commission  took  the  po¬ 
sition  during  the  course  of  oral  argument  in  the 
Yankee  Network,  Inc.,  case,  and  still  adheres  to  the 
view,  that  the  Commission  has  the  duty  to  deter¬ 
mine  whether  an  applicant  for  a  proposed  new  sta¬ 
tion  will  be  financially  qualified  to  construct  and 
operate  the  station  in  the  public  interest,  and  that 
this  duty,  specifically  imposed  by  the  Communica¬ 
tions  Act  of  1934, 2  may  in  some  cases  entail  a  con- 

2  See  Section  319  (a),  Communications  Act  of  1934,  as 
amended. 
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sideration  of  the  amount  of  available  advertising 
revenue  in  a  given  community.  However,  for  rea¬ 
sons  hereinafter  more  fully  discussed,  the  Commis¬ 
sion  does  not  believe  that  the  Communications  Act 
of  1934  either  expressly  or  by  implication  authorizes 
the  Commission  in  any  case  to  refuse  a  license  to  a 
person  financially  and  otherwise  qualified  under  the 
statute,  because  such  person  through  competition 
for  advertising  clients  will  cause  financial  loss  to  an 
existing  station,  regardless  of  the  extent  such  loss 
may  be.  It  is  respectfully  suggested  that  the  Court 
in  the  Yankee  Network,  Inc.,  case  found  a  statutory 
right  in  an  existing  licensee  to  be  protected  from 
“ destructive”  competition,  not  by  examining  the 
provisions  of  the  statute  alone,  but  rather  by  ac¬ 
cepting  an  interpretation  of  the  statute  suggested 
by  the  Commission  in  its  brief,  which  finds  no  sup¬ 
port  in  the  statute  and  should  not  therefore  have 
ben  used  as  a  major  premise  in  the  Court’s  argu¬ 
ment.  The  so-called  “concession”  in  the  Commis¬ 
sion’s  brief  is  a  paraphrase  of  statements  pre¬ 
viously  made  by  this  Court  in  Sanders  Brothers 
Radio  Station  v.  Federal  Comunications  Commis¬ 
sion,  No.  7087,  decided  January  23,  1939.  In  the 
Yankee  Network,  Inc.,  case  as  well  as  in  the  instant 
case,  the  Commission  has  strenuously  urged  the 
Court  to  reconsider  its  decision  in  the  Sanders 
Brothers  case.  In  other  words,  the  statement 
in  the  comission’s  brief  in  the  Yankee  Network, 
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Inc.,  case  finds  warrant  in  law  only  in  the  deci¬ 
sion  of  this  Court  which  the  Commission  is  asking 
the  court  to  reconsider  and  overrule.  Subsequent 
to  the  filing  of  the  brief  and  the  oral  argument  in 
the  Yankee  Network,  Inc.f  case  when  it  appeared 
that  there  was  a  possibility  of  misinterpretation 
of  the  “concession”  statement  made  in  the  Yankee 
Network,  Inc.,  case  brief,  the  Commission  delib¬ 
erately  omitted  that  statement  from  its  brief  in  the 
instant  case,  and  from  all  subsequent  briefs  on 
Motions  to  Dismiss  in  appeals  taken  by  existing 
licensees  from  decisions  of  the  Commission  on  the 
grounds  of  alleged  economic  injury.  The  Commis¬ 
sion  realizes,  of  course,  that  this  Court  in  deciding 
the  instant  case  would  not  rely  upon  a  statement 
made  in  a  brief  in  the  Yankee  Network,  Inc.,  case 
which  does  not  appear  in  any  of  the  briefs  and  was 
not  made  in  oral  argument  in  the  instant  case,  but 
in  view  of  the  emphasis  placed  upon  this  “  conces¬ 
sion”  statement  by  Mr.  Justice  Miller  in  his  deci¬ 
sion  in  the  Yankee  Network,  Inc.,  case,  the  Commis¬ 
sion  believes  it  to  be  appropriate  to  point  out  pre¬ 
cisely  what  it  conceives  its  duty  under  the  statute 
to  be  in  passing  upon  applications  for  licenses  for 
radio-broadcast  stations  which  will  compete  with 
other  existing  radio-broadcast  stations  for  advertis¬ 
ing  revenue. 


id 

ARGUMENT 

I 

Under  the  Communications  Act  of  1934  the  Commission 
is  not  authorized  to  deny  an  application  for  construc¬ 
tion  permit  for  a  new  radio-broadcast  station  because 
of  prospective  competitive  effect  upon  an  existing 
station 

'  ■’  There  is  no  provision  in  the  Communications  Act 
of  1934  expressly  dealing  with  the  question  under 
consideration.  The  statute  does  not  say  in  so  many 
words  either  that  the  Commission  should  or  should 
not,  in  passing  upon  applications  for  construction 
permits  for  radio-broadcast  stations,  consider 
whether  the  effect  of  granting  such  an  application 
would  be  to  destroy,  through  competition  for  ad¬ 
vertising  revenue,  the  ability  of  an  existing  licensee 
to  continue  to  operate  a  broadcast  station  in  the 
public  interest.  The  provision  of  the  statute  which 
requires  interpretation  in  order  to  ascertain 
whether  the  Congress  intended  that  the  Commis¬ 
sion  should  or  should  not  consider  such  competitive 
matters  in  passing  upon  applications  for  radio¬ 
broadcast  station  licenses  is  the  standard  “public 
interest,  convenience,  or  necessity.  ’  ’  In  the  Y ankee 
Network ,  Inc.  case  the  Court  recognized  that  the 
test  which  must  be  applied  by  the  Commission  in 
passing  upon  an  application  for  a  construction  per¬ 
mit  for  a  new  radio-broadcast  station  is  whether 
the  granting  or  denying  of  the  application  will  best 
serve  the  interests  of  the  public.  In  using  the 
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standard  “  public  interest,  convenience  or  neces¬ 
sity”  and  without  supplementing  this  standard  by 
an  express  mandate  to  protect  existing  licensees 
from  the  effects  of  competition  which  might  result 
from  the  addition  of  a  new  radio-broadcast  station. 
Congress  necessarily  intended  that  the  statute  must 
be  interpreted  as  not  requiring  or  permitting  the 
Commission  in  any  case  to  deny  an  application  for 
a  construction  permit  for  a  new  radio-broadcast 
station  on  the  grounds  that  such  station,  through 
competition,  would  injuriously  affect  an  existing 
station.  In  the  absence  of  express  language  in  the 
statute  indicating  that  Congress  intended  to  afford 
licensees  any  measure  of  protection  from  the  com¬ 
petition  of  others  engaged  in  the  same  type  of  busi¬ 
ness,  the  words  “public  interest”  must  be  con¬ 
strued  as  embracing  the  policy  which  the  Courts 
consistently  have  held  to  be  the  public  policy  of  our 
system  of  law  and  economics,  viz,  the  maximum 
amount  of  fair  competition  between  persons  en¬ 
gaged  in  similar  businesses.8 

It  is  extremely  significant  that  the  statute  draws 
no  distinction  between  a  radio-broadcast  station 
and  any  other  type  of  radio  station.  The  Act  pro¬ 
vides  precisely  the  same  procedure  to  be  followed 
by  the  Commission  and  the  same  standards  to  be 

3  The  Commission  refers  all  complaints  alleging  “unfair” 
competition  among  radio-broadcast  stations  to  the  Federal 
Trade  Commission,  consistent  with  its  position  that  it  has  no 
jurisdiction  over  the  business  affairs  or  commercial  aspects 
of  a  station's  operation. 
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applied  by  the  Commission  in  licensing  a  radio  sta¬ 
tion  for  broadcast  purposes  as  it  does  for  licensing 
amateur  stations,  police  stations,  or  any  one  of  the 
scores  of  other  types  of  services  for  which  radio 
stations  are  used.4 

The  license  required  by  the  Communications  Act 
of  1934  before  any  person  may  lawfully  use  or  oper¬ 
ate  any  apparatus  for  the  transmission  of  energy 

*  Radio  frequencies  are  assigned  to  the  following  types  of 
services :  * 

Broadcast  services :  Standard  broadcast,  special  broadcast, 
relay  broadcast,  relay  (experimental)  broadcast,  facsimile 
broadcast,  television  broadcast,  experimental  broadcast,  in¬ 
ternational  broadcast,  high  frequency  broadcast,  non-com¬ 
mercial-educational  broadcast. 

Fixed  public :  Point-to-point  telegraph,  point-to-point  tel¬ 
ephone. 

Fixed  private:  Point-to-point  telegraph,  point-to-point 
telephone. 

Fixed  public  press:  Point-to-point  telegraph. 

Agriculture :  Point-to-point  telegraph. 

Aviation:  Aeronautical,  aeronautical  point  to  point,  air¬ 
port,  aircraft. 

Public  coastal :  Coastal  telegraph,  coastal  telephone,  coastal 
harbor. 

Private  coastal :  Coastal  telegraph,  coastal  telephone 
coastal  harbor. 

Marine  relay :  Marine  relay. 

Experimental:  General  experimental,  special  experi¬ 
mental. 

Emergency:  Municipal  police,  State  police,  zone  police, 
interzone  police,  marine  fire,  special  emergency,  forestry. 

Amateur:  Amateur. 

Ship:  Ship. 

Miscellaneous:  Special  Press:  Mobile  press,  relay  press. 
Geophysical:  Geophysical.  Intermittent:  Motion  picture, 
provisional. 
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or  communications  or  signals  by  radio  is  obviously 
intended  by  Congress  to  permit  the  orderly  use  of 
radio  frequencies  by  persons  having  a  legitimate 
need  therefor.  Whether  such  radio  frequency  is 
used  by  such  person  in  connection  with  its  business 
of  selling  advertising  or  in  connection  with  an  edu¬ 
cational  or  charitable  institution,  or  in  connection 
with  the  operation  of  an  amateur  station,  or  for  the 
protection  of  life  and  property,  or  in  connection 
with  airplane  transportation,  or  any  other  of  the 
multitudinous  uses  to  which  radio  frequencies  may 
be  put,  the  provisions  of  the  statute  defining  the 
scope  of  the  Commission’s  jurisdiction  over  the 
holder  of  the  license  is  the  same.  In  many  in¬ 
stances  the  Commission  may  issue  a  license  for  a 
radio  station  to  a  person  who  is  subject  to  regula¬ 
tion  by  some  agency  of  the  Federal  government, 
as,  for  example,  to  the  owner  of  an  airplane,  who 
is  subject  to  regulation  by  the  Civil  Aeronautics 
Authority;  to  the  owner  of  an  ocean-going  vessel, 
who  is  subject  to  the  jurisdiction  of  the  Maritime 
Commission ;  to  an  electric  utility,  which  is  subject 
to  the  regulatory  jurisdiction  of  the  Federal  Power 
Commission;  or  to  a  telephone  or  telegraph  com¬ 
pany,  which  is  subject  to  the  regulatory  jurisdic¬ 
tion  of  the  Federal  Communications  Commission. 
But  in  all  such  cases  the  regulatory  jurisdiction  of 
the  Federal  agency  is  not  the  result  of,  and  does 
not  emanate  from,  the  provisions  of  the  statute  re¬ 
lating  to  the  issuance  of  radio-station  licenses; 
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such  regulation  would  be  exercised  to  the  same  ex¬ 
tent  whether  or  not  the  person  regulated  is  the 
holder  of  a  radio-station  license.  In  no  case  does 
the  Federal  Communications  Commission  or  any 
other  Federal  agency  regulate  the  business  of  a 
person  because  he  is  the  holder  of  a  radio-station 
license,  however  essential  the  operation  of  such 
radio  station  may  be  to  the  carrying  on  of  his  busi¬ 
ness.  In  no  sense  can  it  be  said  that  the  advertis¬ 
ing  business  in  which  the  holder  of  a  radio-station 
license  is  engaged  is  a  business  which  Congress  has 
declared  shall  be  subject  to  regulation  of  a  char¬ 
acter  which  would  entitle  him  to  an  immunity  from 
unlimited  competition.  In  all  respects  the  business 
of  such  person  is  governed  by  the  same  common- 
law  principles  which  govern  the  business  of  the 
butcher,  the  baker,  or  the  candlestick  maker. 

In  the  entire  history  of  the  Federal  Communica¬ 
tions  Commission,  its  predecessor,  the  Federal 
Radio  Commission,  and  prior  thereto,  the  Secre¬ 
tary  of  Commerce,  not  a  single  instance  is  known  of 
a  refusal  by  the  licensing  body  to  issue  a  license 
for  a  new  radio-broadcast  station  because  the  effect 
of  operating  such  station  would  be  such  severe  loss 
of  operating  revenue  to  an  existing  licensee  as  to 
impair  its  service  or  destroy  its  ability  to  render 
service  in  the  public  interest.  It  cannot  be  said, 
therefore,  that  the  Federal  Communications  Com¬ 
mission,  or  any  of  its  predecessors,  by  administra¬ 
tive  interpretation  of  the  licensing  statute,  has  ex- 
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ercised  the  function  which  this  Court  in  the  Yankee 
Network ,  Inc.,  case  states  is  a  duty  which  the  Com¬ 
mission  must  meet  and  solve.  On  the  contrary,  the 
Federal  Communications  Commission,  as  well  as 
its  predecessors,  have  by  their  actions  placed  upon 
the  statute  an  administrative  interpretation  which 
unmistakably  reveals  that  in  their  judgment  the 
policy  imposed  by  Congress  in  the  statute  is  to  fos¬ 
ter  and  encourage  competition  among  radio-broad¬ 
cast  stations  rather  than  to  set  up  a  system  of 
regulated  monopolies. 


II 

There  is  no  basis  in  the  statute  or  in  logic  for  drawing 
a  distinction  between  nondestructive  and  destructive 
competition 

The  view  which  the  Court  seems  to  have  taken 
in  the  Yankee  Network ,  Inc.,  case  is  that  although 
the  statute  contemplates  that  in  granting  licenses 
for  radio-broadcast  stations,  the  Commission  shall 
permit  competition  between  radio-broadcast  sta¬ 
tions,  the  statute  requires  that  the  Commission 
must  not  permit  “destructive”  competition.5  The 

6  Although  the  decision  in  the  Yankee  Network ,  Inc.,  case 
does  not  suggest  any  exceptions,  since  the  court  cited  with 
approval  its  decision  in  the  case  of  Sanders  Brothers  Radio 
Station  v.  Federal  Communications  Commission ,  No.  7087, 
decided  January  23,  1939,  it  is  assumed  that  the  Court  still 
adheres  to  the  view  that  such  destructive  competition  should 
be  permitted  if  “overweening”  reasons  of  a  public  nature 
exist  for  granting  the  license  for  the  new  station. 
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Court  states  that  the  method  of  “  uncontrolled  com¬ 
petition”  argued  for  by  the  Commission  in  the 
Yankee  Network,  Inc.,  case  is  in  fact  one  way  of 
creating  monopolies.  It  is  respectfully  submitted 
that  in  suggesting  this  effect  of  “uncontrolled  com¬ 
petition”  the  Court  passed  into  the  realm  of  specu¬ 
lation  and,  as  will  be  pointed  out  hereinafter,  in 
effect  cast  serious  doubt  upon  the  adequacy  of  the 
so-called  American  System  of  Broadcasting.  At 
any  rate,  the  discussion  by  the  Court  in  the  Yankee 
Network,  Inc.,  case  bears  upon  the  wisdom  of  the 
policy  underlying  the  statute  rather  than  upon 
what  that  policy  is. 

The  implications  of  the  statement  in  the  Court’s 
opinion  in  the  Yankee  Network,  Inc.,  case  to  the  ef¬ 
fect  that  the  Commission  has  the  duty  and  responsi¬ 
bility  under  the  statute  to  determine  whether  the 
effect  of  licensing  a  new  station  in  a  community 
already  served  by  existing  stations  will  be  to  pro¬ 
vide  “maximum  quantity  of  minimum  quality  serv¬ 
ice”  are  far-reaching  and  tremendously  important. 
If  the  Court’s  dictum  as  to  the  responsibility 
of  the  Commission  in  the  licensing  of  new  radio¬ 
broadcast  stations  is  accepted  at  its  face  value,  the 
Commission,  not  only  in  licensing  new  stations  but 
also  in  passing  upon  applications  for  renewals  of 
station  licenses,  must  give  consideration  to  the  ef¬ 
fect  which  the  operation  of  one  station  will  have, 
or  is  having,  upon  the  ability  of  other  existing 
licensees  to  operate  their  stations  in  the  public  in- 
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terest.6  For  example,  if  in  the  city  of  Washing¬ 
ton,  D.  C.,  there  are  four  existing  stations,  two  of 
which  are  earning  a  high  return  on  their  invest¬ 
ment  by  reason  of  the  fact  that  they  have  obtained 
the  largest  portion  of  advertising  clients  available 
in  the  community,  and  one  of  the  stations  is  earn¬ 
ing  only  a  small  return  on  its  investment,  while  the 
fourth  is  making  no  profit  in  the  operation  of  its 
station,  can  it  be  said  that  if  all  four  stations  are 
presently  operating  in  the  public  interest,  the  Com¬ 
mission  has  the  duty,  upon  complaint  of  the  fourth 
station,  to  refuse  to  renew  the  application  of  one  or 
both  of  the  stations  earning  the  greater  profit  be¬ 
cause  the  effect  of  the  operation  of  one  or  both  of 
these  stations  will  necessarily  render  it  impossible 
for  the  fourth  station  to  continue  to  operate  in  the 
public  interest?  As  applied  to  an  application  for 
new  facilities,  can  it  be  said  that  if  it  is  shown  that 
the  applicant  for  the  new  station  will,  through  com¬ 
petition  for  advertising  clients,  deprive  an  existing 
station  of  revenue  to  the  extent  that  it  is  unable  to 
continue  in  the  public  interest,  that  the  Commission 
under  the  statute  must  deny  the  applicant  for  the 
new  station?  Under  the  dictum  in  the  Ycmke& 

i 

Network ,  Inc.,  case,  the  greater  the  ability  of  an 
applicant  for  license  for  a  new  station  or  for  the 

9  Section  307  (d)  of  the  Communications  Act  of  1934,  as 
amended,  provides  that  in  considering  applications  for  the 
renewal  of  a  station  license  the  Commission  shall  be 
“governed  by  the  same  considerations  and  practice  which 
affect  the  granting  of  original  applications.” 
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renewal  of  a  license  to  attract  advertising  clients 
of  existing  stations,  the  more  likelihood  that  the 
Commission  would  be  under  a  duty  to  deny  his  ap¬ 
plication. 

It  is  respectfully  submitted  that  in  so  interpret¬ 
ing  the  duty  of  the  Commission  under  the  statute, 
the  Court  has  overlooked  the  underlying  princi¬ 
ples  of  the  American  System  of  Broadcasting. 
Under  the  American  System  of  Broadcasting, 
which  the  Commission  submits  is  the  policy  in¬ 
tended  by  Congress  in  the  enactment  of  the  Com¬ 
munications  Act  of  1934,  the  success  or  failure  of  a 
station  from  a  financial  standpoint  is  directly  de¬ 
pendent  upon  the  quality  of  the  service  rendered  to 
the  listening  public  for  whose  benefit  primarily 
radiobroadcast  stations  are  licensed.  The  revenue 
of  a  radiobroadcast  station  depends  upon  the 
ability  of  the  station  to  sell  advertising.  The  abil¬ 
ity  of  a  station  to  sell  advertising  is  dependent  upon 
the  ability  of  the  station  to  attract  and  hold  a  listen¬ 
ing  audience.  Advertisers  pay  for  time  on  the  air 
because  of  the  number  of  listeners  who  hear  their 
products  advertised.  To  the  extent,  therefore, 
that  a  licensee  furnishes  the  public  with  programs 
which  are  of  a  quality  and  character  that  attracts 
and  hold  listeners,  the  station  is  able  to  obtain  a 
coverage  in  terms  of  listeners  which  will  attract 
advertising  clients.  Some  of  these  clients  may  be 
taken  away  from  other  stations  which  are  unable 
because  of  the  less  desirable  quality  or  character 
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of  their  programs  to  attract  and  hold  an  equal  num¬ 
ber  of  radio  listeners.  Inevitably,  therefore,  com¬ 
petition  between  stations  for  advertising  clients 
means  competition  between  stations  for  listeners. 
It  is  because  competition  among  stations  for  adver¬ 
tisers  means  competition  among  stations  for  listen¬ 
ers,  which  in  turn  means  rivalry  among  stations  to 
improve  the  character  and  quality  of  their  pro¬ 
grams,  that  any  restriction  upon  competition  for 
advertisers  imposed  by  the  Commission  would,  ac¬ 
cording  to  the  underlying  principles  of  the  Ameri¬ 
can  System  of  Broadcasting,  result  in  a  poorer  type 
of  service  being  rendered  to  the  public.  In  other 
words,  under  the  American  System  of  Broadcast¬ 
ing,  a  new  station  in  a  community  could  not  take 
away  the  advertising  clients  of  an  existing  licensee 
(thereby  destroying  his  ability  to  continue  to  oper¬ 
ate  in  the  public  interest)  without  at  the  same  time 
rendering  a  far  superior  service  to  the  public. 

Imagine  a  situation  in  which,  under  the  dicta  of 
the  Court  in  the  Yankee  Network ,  Inc.,  case,  the 
Commission  would  be  required  to  deny  an  applica¬ 
tion  for  a  new  broadcast  station.  Suppose  an  ap¬ 
plication  is  filed  for  a  construction  permit  in  a  com¬ 
munity  in  which  a  station  is  already  operating. 
Suppose  the  existing  licensee  is  charging  an  aver¬ 
age  of  $200  per  hour  for  time  over  his  station.  Sup¬ 
pose  the  applicant  for  the  new  station  proposes  to 
charge  an  average  of  $150  per  hour  for  radio  time, 
and  will  broadcast  programs  of  equal  or  better  qual- 
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ity  than  those  of  the  existing  station,  so  that  at  least 
an  equal  number  of  persons  will  be  listeners  to  his 
programs.  If  the  licensee  of  the  existing  station 
can  show  that  his  present  advertising  clients  will 
discontinue  their  accounts  with  him  and  purchase 
time  at  lower  rates  from  the  new  station,  which 
will  put  him  out  of  business,  has  he  given  the  Com¬ 
mission  a  proper  grounds  for  denying  the  applica¬ 
tion  for  the  new  station?  Would  this  Court  on  an 
appeal  taken  by  an  applicant  who  was  refused  a 
license  because  of  such  a  showing  by  an  existing 
licensee,  hold  that  the  Commission  had  acted  in  the 
public  interest  ?  Or  should  the  Commission  in  our 
hypothetical  case  inquire  into  the  reasonableness  of 
the  $200  average  hourly  rate  charged  by  the  exist¬ 
ing  licensee  and  grant  the  new  application  if  in  the 
judgment  of  the  Commission,  such  rates  are  exces¬ 
sive  ?  In  discharging  its  duty  of  determining 
whether  the  establishment  of  an  additional  station 
in  the  community  would  result  in  the  “maximum 
quantity  of  minimum  quality  service”  would  it  not 
be  essential  and  proper  for  the  Commission  to  in¬ 
quire,  when  such  an  allegation  is  made  by  the  licen¬ 
see  of  an  existing  station,  whether  such  a  condition 
will  be  brought  about  as  a  proximate  result  of  the 
addition  of  a  new  station  or  because  of  excessive 
rates  of  the  existing  station,  poor  management,  in¬ 
efficiency,  lack  of  business  skill  or  because  of  any 
other  one  of  a  multitude  of  factors  which  might  be 
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the  cause  of  a  station  losing  advertising  clients  to 
the  new  station  about  to  be  constructed.  These  are 
factors  which  the  Commission  has  heretofore  not 
considered  within  the  orbit  of  its  jurisdiction  in 
passing  upon  applications  for  licenses  for  radio¬ 
broadcast  stations  which  will  compete  with  existing 
stations.  The  Commission  is  still  of  the  opinion 
that  under  the  statute,  no  such  jurisdiction  may  be 
exercised  by  the  Commission,  and  that  the  dicta  in 
the  Ya7ikee  Network,  Inc.,  opinion,  which  imply  that 
the  Commission  can  and  should  take  such  matters 
into  consideration,  has  no  statutory  basis. 

It  is  impossible  to  draw  a  line  marking  oft  the 
field  in  which  radio  stations  should  be  permitted  to 
compete  for  listeners  (and  advertising  clients)  and 
fixing  the  point  beyond  which  such  competition  will 
not  be  permitted.  If  by  putting  a  new  station  in  a 
community  the  new  licensee  will  be  able  to  attract 
and  hold  the  listeners  to  such  a  degree  as  to  destroy 
the  ability  of  an  existing  station  to  obtain  any  ad¬ 
vertising  clients,  under  the  American  System  of 
Broadcasting,  the  public  will  necessarily  be  bene¬ 
fited  and  not  harmed  by  the  addition  of  the  new 
station.  It  is  impossible  on  the  one  hand  to  accept 
the  American  System  of  Broadcasting  which  pos¬ 
tulates  free  competition  between  station  licensees 
for  radio  audiences  (which  in  turn  attracts  adver¬ 
tisers)  and  on  the  other  hand  to  recognize  a  respon¬ 
sibility  in  the  Commission  for  protecting  an  exist- 
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ing  station  from  destruction  through  competition. 

The  policy  of  the  statute  as  interpreted  by  the 
Commission  is  one  of  limited  powers  with  respect 
to  the  business  activities  and  the  financial  returns 
of  licensees  of  radio-broadcast  stations.  However 
meritorious  the  policy  of  limited  competition  of 
broadcast  stations  under  the  supervision  of  the 
Commission  suggested  in  the  opinion  of  the  Court 
in  the  Yankee  Network ,  Inc.,  case  may  be,  it  is 
respectfully  submitted  that  this  policy  finds  no  sup¬ 
port  in  the  statute,  no  support  in  the  administra¬ 
tive  interpretation  of  the  statute,  and  is  not  con¬ 
sistent  with  the  “American  System  of  Broadcast¬ 
ing”  which  has  characterized  the  Congressional 
policy  with  respect  to  the  regulation  of  the  radio 
industry  since  the  inception  of  Federal  legislation 
on  the  subject. 

CONCLUSION 

For  the  foregoing  reasons  the  Court  is  respect¬ 
fully  requested,  in  considering  the  jurisdictional 
question  involved  in  this  case  not  to  consider  the 
statement  made  in  the  Commission’s  brief  in  the 
Yankee  Network ,  Inc.,  case,  as  a  “concession”  by 
the  Commission  in  this  case,  and  it  is  respectfully 
submitted  that  since  this  statement  played  so  im¬ 
portant  a  part  in  the  reasoning  of  the  Court  in  the 
Yankee  Network,  Inc.,  case  that  the  Court  should 
consider  the  arguments  advanced  by  the  Commis¬ 
sion  in  this  case  in  its  main  brief  and  in  this  sup- 
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plemental  brief,  if  the  Court  is  still  of  the  mind 
that  a  thorough  analysis  of  the  Commission’s  argu¬ 
ments  will  conduce  to  a  final  determination  of  this 
important  question. 

Respectfully  submitted. 

Federal  Communications  Commission. 


William  J.  Dempsey, 

General  Counsel. 


William  C.  Koplovitz, 

Assistant  General  Counsel. 
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IN  THE 


SJntteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


No.  7192. 


Tri-State  Broadcasting  Company,  Incorporated,  (Li¬ 
censee  of  Radio  Station  KTSM),  Appellant , 

v. 

Federal  Communications  Commission,  Appellee. 


REPLY  BRIEF  OF  APPELLANT. 


The  Communications  Commission  in  its  brief  filed 
March  4,  1939,  has  raised  several  new  and  additional 
issues  not  previously  presented  or  argued  by  appel¬ 
lant.  Argument  has  been  had  in  the  case  and  appellant 
has  filed  with  the  Court  a  motion  for  leave  to  file  this 
reply  brief. 
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I.  Appellant  invokes  the  jurisdiction  of  this  Court  as 
a  “person  aggrieved  or  whose  interests  would  be  ad¬ 
versely  affected”  because  its  ability  to  continue  opera¬ 
tion  in  the  public  interest  will  be  defeated  and  the 
equities  in  its  station  license  and  to  further  renewals 
thereof  will  be  destroyed  if  Dorrance  D.  Roderick  is 
permitted  to  establish  a  new  broadcasting  station  in  El 
Paso  as  authorized  by  the  Commission. 

The  Commission  contends  that  appellant  has  no 
standing  in  this  Court  because  its  legal  rights  have 
not  been  invaded  and  because  the  Communications  Act 
does  not  permit  appeals  resting  on  economic  injury. 
It  would  be  an  imposition  upon  the  time  of  the  Court 
to  make  any  extensive  argument  to  a  proposition  that 
is  comparatively  simple  as  revealed  by  the  facts  of 
this  case.  The  thesis  of  the  Commission  seems  to  pro¬ 
ceed  on  the  theory  that  appellant  claims  economic  in¬ 
jury  through  loss  of  revenue  and  a  right  to  be  free 
from  competition.  Appellant  does  not  base  its  right 
to  appeal  solely  upon  any  such  theory  or  contention. 
It  does  contend  that  it  has  an  obligation  to  serve  the 
public  interest  pursuant  to  its  license  and  that  as  an 
existing  station  licensee  it  has  an  equity  and  interest 
in  its  license  which  cannot  be  arbitrarily  destroyed  by 
action  of  the  Commission.  The  fallacy  of  the  Com¬ 
mission’s  contention  is  that  it  fails  to  recognize  this 
right  in  the  license  arising  under  the  Communications 
Act.  In  that  sense  appellant  has  a  legal  interest  which 
would  be  adversely  affected.  The  decision  of  the  Su¬ 
preme  Court  in  Federal  Radio  Commission  v.  Nelson 
Brothers  Bond  &  Mtg.  Co.  (289  U.  S.  266,  77  L.  Ed. 
1166)  distinctly  stated  that  “the  equities  of  existing 
stations  undoubtedly  demand  consideration”  and  the 
equities  of  which  the  Court  speaks  are  rights  which 
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may  not  be  taken  away  or  destroyed  at  the  whim  or 
caprice  of  the  Commission.  And  in  Technical  Radio 
Laboratory  v.  Federal  Radio  Commission  (36  F.  2nd 
111)  this  Court  stated  that  a  licensee  has  a  continuing 
right  to  a  renewal  of  its  station  license.  It  is  this  right 
or  equity  in  the  license  for  which  appellant  claims  pro¬ 
tection — and  not  protection  from  mere  competition  as 
such.  Appellant’s  view  here  expressed  is  in  accord 
with  that  of  this  Court  in  Pulitzer  Publishing  Com¬ 
pany  v.  Federal  Communications  Commission,  94  F. 
2nd  249,  251-252  when  the  Court  stated  “that  where 
the  effect  of  granting  an  application  for  a  new  license 
will  be  to  destroy  the  ability  of  the  holder  of  the  old 
license  to  carry  on  in  the  public  interest,  the  applica¬ 
tion  should  be  denied”.  See  also  Great  Western  Broad¬ 
casting  Ass’n  v.  Federal  Communications  Commission , 
94  F.  (2nd)  244. 

The  situation  in  the  instant  appeal  is  distinguish¬ 
able  from  a  case  where  the  appellant  claims  that  it  is 
aggrieved  merely  because  it  would  suffer  economic 
hardship  through  added  competition.  Appellant  here 
is  contending  and  the  evidence  shows  that  El  Paso  can¬ 
not  afford  sufficient  commercial  support  for  two  sta¬ 
tions  (R.  160),  that  the  advertising  which  would  go 
to  Roderick’s  proposed  station  would  so  deplete  the 
revenues  of  KTSM  as  to  deteriorate  its  public  service 
and  so  prejudice  renewal  of  its  station  license  (R.  189, 
191). 

The  Commission’s  brief  (page  20)  states  “We  do 
not  have  here  a  case  where  a  person  holding  a  fran¬ 
chise  to  do  business  is  questioning  a  franchise  issued 
to  a  competitor  to  engage  in  the  same  business”  and 
in  support  of  that  statement  cites  Frost  v.  Corporation 
Commission,  278  U.  S.  515.  Not  only  does  the  Frost 


case  (supra)  fail  to  support  the  Commission’s  posi¬ 
tion  but  it  actually  represents  the  law  applicable  to 
the  instant  proceeding.  In  the  Frost  case  a  franchise 
was  granted  by  the  Oklahoma  State  Corporation  Com¬ 
mission  to  Frost  authorizing  him  to  operate  a  cotton 
gin.  Although  the  franchise  was  non-exclusive,  Frost 
protested  against  the  granting  of  a  permit  to  another 
applicant  to  operate  a  cotton  gin  in  the  same  commu¬ 
nity  and  at  a  hearing  on  the  application  offered  to  show 
that  there  was  no  public  necessity  for  the  establish¬ 
ment  of  an  additional  gin  but  the  Commission  rejected 
the  offer  and  granted  the  second  permit.  Thereupon, 
Frost  brought  suit  to  enjoin  the  establishment  of  the 
additional  cotton  gin.  The  Supreme  Court  held  that 
such  a  suit  would  lie  not  only  against  the  applicant  but 
also  against  “the  members  of  the  Commission  who 
threaten  to  issue  a  permit  for  the  establishment  of  a 
new  gin  by  that  company  without  a  showing  of  public 
necessity"  (278  U.  S.  515  at  522).  The  permit  re¬ 
quired  was  to  operate  a  cotton  r/'m  not  to  engage  in  the 
ginning  business,  although  the  latter  flows  from  the 
former.  In  tin*  same  way  a  permit  under  the  Com¬ 
munications  Act  authorizes  operation  of  a  transmitter 
at  a  certain  location  with  a  specified  frequency,  power 
and  hours  of  operation  and  carries  with  it  the  ancillary 
right  of  engaging  in  the  broadcast  business,  since  with¬ 
out  the  authorization  to  operate  the  transmitter,  there 
would  be  no  business  to  transact.  Tilt*  nature  of  the 
right  invaded  in  the  Frost  case  by  the  illegal  order  of 
the  Commission  is  similar  in  character  to  the  inter¬ 
est  of  appellant  in  its  license.  Fven  though  not  de¬ 
nominated  a  property  right  as  against  the  regulartorv 
power,  it  nevertheless  embraces  similar  cliaracteris- 
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tics  as  against  anyone  infringing  upon  it  without  valid 
authority. 

The  inherent  weakness  of  the  Commission’s  posi¬ 
tion  in  this  case  is  its  failure  to  recognize  that  appel¬ 
lant’s  rights  are  created  by  statute  and  that  they  need 
not  be  rights  which  would  be  entitled  to  protection  at 
common  law.  The  Commission  disregards  the  fact 
that  under  the  Communications  Act  of  1934  licenses 
are  granted  only  when  a  determination  has  been 
reached  that  “public  interest,  convenience  and  neces¬ 
sity  would  be  served  thereby”  and  that  any  person 
aggrieved  or  whose  interests  would  be  adversely  af¬ 
fected  may  appeal  from  such  a  decision  while  the  cases 
cited  in  tin*  Commission's  brief  do  not  arise  under  any 
statute  with  similar  statutory  provisions.  A  similar 
argument  based  upon  the  same  theory  and  citing  some 
of  the  same  cases  as  the  Commission  does  here  was 
presented  in  the  Frost  case  and  overruled. 

Moreover,  in  granting  applications  for  station  li¬ 
censes  the  Commission  must  give  consideration  to  the 
probable  resulting  effect  upon  existing  licensees  and 
thus  upon  the  entire  broadcast  structure.  If  the  abil¬ 
ity  of  a  licensee  to -serve  public  interest  is  destroyed 
by  action  of  the  Commission  resulting  in  curtailment 
of  its  revenues  or  interference  to  its  service  area,  there 


is  a  direct  effect  upon  the  entire  broadcast  system  and 
the  station  licensee  so  affected  has  an  appealable  in¬ 
terest  within  the  meaning  of  the  statute.  Judicial  in¬ 
terpretation  of  the  provision  of  the  Transportation 
Act  of  1920  is  equally  applicable  to  the  Communica¬ 
tions  Ad  of  19-14,  Section  1,  paragraph  IS  of  the 
Transportation  Act  (49  I  .  S.  ( ’.  A.  Sec.  1)  prohibits 
carriers  from  extending  their  lines  or  const  meting  now 
ones  “unless  and  until  there  shall  lirst  have  been  ob- 
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at¬ 


tained  from  the  Commission  a  certificate  that  the  pres¬ 
ent  or  future  public  imkmmtt  require  or  will  require 
the  construction  or  operation  or  construction  and  op¬ 
eration  of  such  additional  or  extended  line  of  rail¬ 


road’’.  Paragraph  20  of  the  same  Section  provides 
that  “any  party  in  interest”  may  institute  a  suit  to 
enjoin  proposed  construction  of  a  carrier’s  line  unless 
it  has  obtained  a  certificate  of  public  rntfTfwtn  con¬ 
venience  and  necessity  from  the  Interstate  Commerce 
Commission.  In  Claiborne-Annapolis  Ferry  Co.  v. 
United  States,  285  U.S.  385,  the  Supreme  Court  held 
that  an  existing  ferry  line  could  maintain  a  bill  in  equity 
as  “a  party  in  interest”  in  proceedings  to  enjoin  a  new 
and  competing  ferry  service  authorized  by  the  Inter¬ 
state  Commerce  Commission  under  the  Transporta¬ 
tion  Act.  The  court  in  that  case  effectively  disposed 
of  the  contention  that  the  existing  ferry  line  was  not 
a  party  in  interest.  In  Western  Pacific  California  R. 
R.  Co.  v.  Southern  Pacific  Co.,  284  U.  S.  47,  76  L.  Ed. 
160,  a  similar  decision  was  reached  when  a  bill  was 
brought  to  enjoin  construction  of  a  competing  line  of 
trackage  under  the  same  provisions  of  the  Transpor¬ 
tation  Act.  The  Supreme  Court  held  that  prior  to  the 
statute  such  a  suit  could  not  have  been  maintained  “to 


prevent  an  unauthorized  competitor  from  building  an 
extension  into  territory  already  served  by  it”  since 
“the  competitor’s  proposed  action  did  not  threaten  in¬ 
terference  with  any  legal  right”  but  that  subsequent 
to  the  statute  new  interests  and  rights  came  into  being 
which  were  entitled  to  protection.  The  opinion  of  the 
Court  then  further  stated: 


“If,  as  the  court  below  seems  to  have  assumed, 
a  ‘party  in  interest’  must  possess  some  clear  legal 
right  for  which  it  might  ask  protection  under  the 
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rules  commonly  accepted  by  courts  of  equity,  the 
paragraphs  under  consideration  would  not  mate¬ 
rially  aid  the  Congressional  plan  for  promoting 
transportation.  On  the  other  hand,  there  was  no 
purpose  to  permit  any  individual  so  inclined  to 
institute  such  a  proceeding.  The  complainant 
must  possess  something  more  than  a  common  con¬ 
cern  for  obedience  to  law.  See  Massachusetts  v. 
Mellon,  26:2  U.  S.  447,  488,  67  L.  Ed.  1078,  1085,  43 
S.  Ct.  597.  It  will  suffice,  we  think,  if  the  bill  dis¬ 
closes  that  some  definite  legal  right  possessed  by 
complainant  is  seriously  threatened  or  that  the 
unauthorized  and  therefore  unlawful  action  of  the 
defendant  carrier  may  directly  and  adversely  af¬ 
fect  the  complainant’s  welfare  by  bringing  about 
some  material  change  in  the  transportation  situa¬ 
tion.  Here,  the  petitioner  was  peculiarly  con¬ 
cerned;  its  own  welfare  was  seriously  threatened. 
It  alleged  the  beginning  of  an  unlawful  undertak¬ 
ing  by  a  carrier  which  might  prove  deleterious  to 
it  as  well  as  to  the  public  interest  in  securing  and 
maintaining  proper  railroad  service  without  un¬ 
due  loss.  It  relied  upon  the  procedure  prescribed 
by  the  statute  to  secure  an  orderly  hearing  and 
proper  determination  of  the  matter.  The  disclo¬ 
sures  of  the  bill  were  enough  to  show  that  the  re¬ 
spondent’s  intended  action  might  directly  and  seri¬ 
ously  affect  the  project  which  complainant  was  un¬ 
dertaking  in  good  faith.  There  was  enough  to 
give  the  latter  the  standing  of  a  ‘party  in  interest’ 
within  intendment  of  the  Act.” 

Under  Sec.  402  (d)  of  the  Communications  Act  pro¬ 
viding  for  intervention  in  proceedings  before  the  Court 
of  Appeals  “an  interested  party”  is  defined  as  “any 
person  who  would  be  aggrieved  or  whose  interests 
would  be  adversely  affected  by  a  reversal  or  modifica¬ 
tion  of  the  decision  of  the  Commission  complained  of”. 
It  may  be  assumed  that  Congress  referred  to  the  same 
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sort  of  interests  which  might  be  adversely  affected  in 
Section  402  (d)  as  it  did  in  using  the  same  language  in 
Sec.  402  (b)  2.  Appellant  was  definitely  an  “inter¬ 
ested  party”  and  could  have  intervened  in  an  appeal 
taken  by  Roderick  if  his  application  had  been  denied 
by  the  Commission.  Cf.  Mackay  Radio  and  Telegraph 
Company  v.  FCC,  97  F.  (2nd)  641,  where  RCA  Com¬ 
munications  was  permitted  to  intervene  in  an  appeal 
taken  by  Mackay  from  a  decision  denying  an  applica¬ 
tion  for  service  intended  to  compete  with  RCA.  In 
Section  405  of  the  Communications  Act  we  again  find 
similar  language  by  which  “any  person  aggrieved  or 
whose  interests  are  adversely  affected”  by  a  decision 
or  order  of  the  Commission  may  file  a  petition  for  re¬ 
hearing  and  it  would  seem  to  be  settled  by  this  Court 
that  one  who  can  properly  petition  for  rehearing  may 
also  appeal  under  Sec.  402  (b)  (2).  Red  River  Broad¬ 
casting  Company  v.  FCC,  98  F.  (2nd)  282. 

II.  Settled  administrative  interpretation  of  the  Act 
by  the  Commission  supports  the  contention  that  appel¬ 
lant  was  a  person  whose  interests  would  be  adversely 
affected. 

It  is  a  general  and  well-established  rule  that  admin¬ 
istrative  practice  and  the  practical  interpretation  of  a 
statute  by  the  agency  charged  with  its  administration 
or  enforcement,  which  is  consistent  and  generally  un¬ 
challenged,  will  not  be  overturned  except  for  cogent 
reasons.  United  States  v.  Moore,  95  U.  S.  760,  763,  24 
L.  Ed.  5S8,  589 ;  Logan  v.  Davis,  233  U.  S.  613,  627,  58 
L.  Ed.  1121,  1128;  Brewester  v.  Gage,  280  U.  S.  327, 
336,  74  L.  Ed.  457,  462;  Faivcus  Mach.  Co.  v.  United 
States,  282  U.  S.  375,  75  L.  Ed.  397 ;  Interstate  Com¬ 
merce  Commission  v.  New  York,  N.  II.  &  H.  R.  Co., 
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287  U.  S.  178,  77  L.  Ed.  248;  'Norwegian  Nitrogen  Prod. 
Co.  v.  United  States ,  288  U.  S.  294,  77  L.  Ed.  796. 

“The  practice  has  peculiar  weight  when  it  involves 
a  contemporaneous  construction  of  a  statute  by  the 
men  charged  with  the  responsibility  of  setting  its  ma¬ 
chinery  in  motion,  of  making  the  parts  work  efficiently 
and  smoothly  while  they  are  yet  untried  and  new.” 
Norwegian  Nitrogen  case,  supra,  citing  Fawcus  Mach- 
Co.  v.  United  States,  supra. 

The  Commission’s  administrative  practice  and 
policy  clearly  appears  from  the  following : 

1.  The  Commission’s  Decisions. 

In  an  early  decision  of  the  Commission  under  the 
Radio  Act  of  1927,  which  was  before  this  Court  for  re¬ 
view  in  Docket  4900  ( Great  Lakes  Broadcasting  Com¬ 
pany  v.  Federal  Radio  Commission),  the  Commission 
stated : 

“Broadcasting  stations  are  licensed  to  serve  the 
public  and  not  for  the  purpose  of  furthering  the 
private  or  selfish  interests  of  individuals  or  groups 
of  individuals.  The  standard  of  public  interest, 
convenience  or  necessity  means  nothing  if  it  does 
not  mean  this.  The  only  exception  that  can  be 
made  to  this  rule  has  to  do  with  advertising;  the 
exception,  however,  is  only  apparent  because  ad¬ 
vertising  furnishes  the  economic  support  for  the 
service  and  thus  makes  it  possible.” 

and — 

“It  is  interesting  to  the  Commission  to  realize 
that  the  principles  which  have  demonstrated  their 
validity  throughout  this  experience  are,  after  all, 
not  new  except  in  application  and  that  for  the 
most  part  they  rest  on  the  solid  ground  of  the 
generally  accepted  law  governing  public  utilities. 
Perhaps  this  result  might  have  been  foreseen 


10 


from  the  standard  set  up  by  the  Radio  Act  of  1927, 
for  the  phrase  ‘public  interest,  convenience  or 
necessity  *  is  obviously  borrowed  from  public  util¬ 
ity  legislation;  it  is  reassuring,  however,  to  have 
achieved  the  same  result  by  another  process  and 
to  find  its  correctness  thus  confirmed/’ 

and — 

“The  principle  is  firmly  established  in  public 
utility  law.  Where  an  electric  railway  company 
or  a  telephone,  electric  light,  gas,  or  water  com¬ 
pany  has  an  established  business  and  is  giving 
good  service,  it  is  not  made  to  surrender  or  cur¬ 
tail  whatever  privilege  or  franchise  it  may  have 
in  the  use  of  the  public  highway  simply  to  make 
way  for  a  newcomer.  The  abstract  right  of  all 
persons  to  engage  in  a  particular  public  service 
business  does  not  make  it  to  the  public  interest 
that  a  service  already  well  performed  should  be 
destroyed  to  make  room  for  a  new  one.  The  lat¬ 
ter  has  no  superior  right  simply  because  he  is  a 
newcomer,  or  simply  because  it  is  desirable  that 
there  be  no  vested  rights.  Public  interest  would 
not  only  not  be  served  but  would  be  thwarted  by 
any  concession  to  the  newcomer  at  the  expense  of 
the  established  predecessor,  unless  either  the 
predecessor  is  not  giving  good  service  or  the  new¬ 
comer  has  some  additional  claim  for  consideration. 
Any  other  doctrine  shocks  one’s  sense  of  natural 
justice,  and  militates  against  good  service.” 

In  the  Matter  of  R.  R.  Jackman,  et  al.  (WREN) 
and  The  Kansas  City  Star  Company,  to  transfer  con¬ 
trol  of  corporation,  decided  May  25,  1938,  the  Commis¬ 
sion  stated  in  its  “Grounds  for  Decision”  denying  the 
application  as  follows : 

“On  the  record  in  this  case,  the  Commission 
finds : 

•  ##*###*• 
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3.  Station  WREN,  Station  WDAF  and  Station 
KMBC,  which  serve  substantially  the  same  area, 
now  compete  on  equal  terms,  each  having  the  same 
day  and  night  power.  If  the  transfer  were  to  be 
approved  by  the  Commission,  Stations  WREN 
and  WDAF  would  be  owned  and  controlled  by  the 
same  interests  and  would  compete  with  Station 
KMBC,  thus  creating  a  situation  in  the  service 
area  of  these  stations  in  which,  instead  of  three 
equally  powerful  mutually  competitive  stations, 
there  would  be  one  station  having  as  a  competitor 
the  owner  and  operator  of  two  equally  powerful 
stations.  This  would  obviously  place  Station 
KMBC  at  a  serious  competitive  disadvantage  as 
well  as  materially  reduce  competition  in  the  area. 

****####♦ 

5.  The  announced  plan  of  the  proposed  trans¬ 
feree  to  increase  the  amount  of  commercial  pro¬ 
grams  so  as  to  produce  a  minimum  revenue  of 
$29,500  per  annum  would  tend  to  limit  its  ability 
to  render  the  same  type  of  public  program  service 
now  being  rendered  by  the  station,  particularly 
because  of  the  fact  that  the  station  operates  on  a 
time  sharing  basis. 

6.  To  authorize  the  transfer  of  control  of  Sta¬ 
tion  WREN  to  the  proposed  transferee  would  not 
serve  public  interest,  convenience  and  necessity.” 

2.  The  Commission's  Views  on  “Commercial  Radio 
Advertising ”  as  submitted  to  the  Senate  of  the  United 
States. 

Pursuant  to  Senate  Resolution  No.  129  of  the  72d 
Congress,  the  Chairman  of  the  Federal  Radio  Commis¬ 
sion,  speaking  for  the  Commission,  filed  with  the  Sen¬ 
ate  a  201-page  book  on  the  subject  “Commercial  Radio 
Advertising.”  This  is  published  as  Document  No.  137 
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of  the  first  session  of  the  72d  Congress.  At  page  13  of 
that  report  the  Chairman  of  the  Commission  says: 

“The  industry  exists  by  virtue  of  licenses 
granted  by  the  Government  for  periods  certain 
(usually  six  months)  to  operate  radio  stations  in 
the  public  interest,  convenience,  and  necessity; 
and  it  subsists  solely  upon  the  revenue  derived 
from  the  sale  of  ‘broadcast  time’  for  purposes  of 
commercial  advertising.  ’  ’ 

At  page  36  he  says : 

‘  ‘  The  American  system  of  broadcasting  is  pred¬ 
icated  upon  the  use  of  radio  facilities  as  a  medium 
for  local  and  national  advertising.  Upon  this  use 
depends  the  quantity  and  quality  of  commercial 
and  sustaining  programs.  The  competition  be¬ 
tween  advertisers  insures  the  employment  of  the 
best  talent  available  and  a  variety  in  kind  of  com¬ 
mercial  programs.  The  commercial  programs 
furnish  the  principal  source  of  revenue  to  sta¬ 
tions.  The  quality  and  character  of  sustaining 
programs  are  dependent  upon  the  revenue  re¬ 
ceived  from  the  sale  of  time  for  commercial  ad¬ 
vertising  purposes.  The  daily  newspaper  fur¬ 
nishes  a  parallel :  A  newspaper  can  be  sold  to  the 
subscriber  at  a  cost  greatly  under  the  cost  of  pro¬ 
duction  because  it  is  used  as  a  medium  for  adver¬ 
tising,  and  what  it  contains  of  a  news,  educational, 
literary,  and  entertaining  value  depends  almost 
entirely  upon  the  revenue  received  from  the  sale 
of  space  for  advertising  purposes.  Similarly ,  a 
radio  broadcast  station  can  present  sustaining 
programs  that  are  of  great  educational  value  and 
rich  in  entertainment  only  in  a  degree  measured 
by  the  revenue  derived  from  the  sale  of  time  for 
purposes  of  commercial  advertising.”  (Italics 
supplied) 


13 


3.  The  Commission's  Rules  and  Regulations. 

Rule  105.20  of  the  Commission’s  Rules  of  Practice 
and  Procedure  in  effect  at  the  time  of  this  appeal,  pro¬ 
vided  that  any  party  petitioning  the  Commission  and 
showing  a  substantial  interest  in  the  subject  matter 
of  the  hearing  may  be  permitted  to  intervene.  Pur¬ 
suant  to  this  rule  the  Commission  has  consistently  per¬ 
mitted  existing  station  licensees  to  intervene  on  eco¬ 
nomic  grounds.  A  typical  example  is  the  Commission’s 
action  is  permitting  appellant  to  intervene  in  the  pro¬ 
ceedings  on  the  Roderick  application  (R.  37-39). 

Rule  104.4  provided  as  follows : 

“When  upon  application  any  instrument  of  au¬ 
thorization  is  granted  by  the  Commission  without 
a  hearing  pursuant  to  section  309  (a)  of  the  Act, 
such  grant  shall  remain  conditional  for  a  period 
of  not  less  than  30  days  from  the  date  on  which 
public  announcement  thereof  is  made,  or  from  its 
effective  date,  if  a  later  date  is  specified,  during 
which  30  days  any  person  aggrieved  or  whose  in¬ 
terests  may  be  adversely  affected  may  obtain  a 
hearing  upon  such  an  application  by  filing  a  pro¬ 
test  as  set  forth  in  rule  105.21  (b).” 

*  #  «  #  • 

Under  this  so-called  “protest  rule”  the  Commission 
has  consistently  granted  protests  based  upon  economic 
grounds.  See  In  re  Application  of  Red  River  Broad¬ 
casting  Company ,  Inc.,  Commission  Docket  No.  2320, 
protest  filed  by  Station  WEBC;  Head  of  the  Lakes 
Broadcasting  Company  (WEBC)  v.  Federal  Commu¬ 
nications  Commission,  84  F.  (2d)  396;  In  re  Applica¬ 
tion  of  Red  Oak  Radio  Corporation  (KICK),  Commis¬ 
sion  Dockets  Nos.  2315,  2316,  protest  filed  by  WOW, 
Woodmen  of  the  World  Life  Ins.  Ass’n  (WOW)  v. 
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Federal  Communications  Commission ,  62  App.  D.  C. 
138;  In  re  Application  of  Leo  J.  Omelion,  Commission 
Docket  No.  2046. 

The  similarity  between  the  language  of  Sec.  402  (b) 
2  and  Rule  104.4  by  which  protests  may  be  filed  by  “any 
person  aggrieved  or  whose  interests  may  be  adversely 
affected”  is  significant. 

It  should  be  pointed  out  that  appellant  originally 
filed  with  the  Commission  a  “Petition  to  Reconsider 
and  Set  Aside  Action  Granting  Application”  which 
was  in  the  nature  of  a  protest  but  the  Commission  re¬ 
tired  it  to  the  files  and  set  aside  the  Roderick  grant 
on  its  own  motion  for  some  reason  apparent  only  to 
itself  (R.  24).  This  action  then  made  it  incumbent 
upon  appellant  to  file  a  Petition  to  Intervene  (R.  37). 

In  sending  out  the  notice  of  hearing  on  applications 
the  Commission  has  also  repeatedly  included  an  issue 
“to  determine  whether  the  economic  interests  of  ex¬ 
isting  stations  would  be  adversely  affected.”  The 
Commission  proposes  to  include  this  issue  as  a  definite 
requirement  under  its  proposed  Rules  and  Regula¬ 
tions.  (See  below) 

4.  The  Commission ’s  Proposed  “ Rules  and  Regula¬ 
tions  Governing  Standard  Broadcast  Stations 

Rule  31.4  of  the  Proposed  Rules  and  Regulations, 
although  not  yet  adopted,  provides  in  part  as  follows : 

31.4  An  authorization  for  a  new  standard 
broadcast  station  or  increase  in  facilities  of  an 
existing  station  will  be  issued  onlv  after  a  satis- 
factory  showing  has  been  made  in  regard  to  the 
following,  among  others: 

•  •  *  #  * 
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(4)  That  the  applicant  is  financially  qualified  to 
construct  and  operate  the  proposed  station.  That 
in  case  of  a  statio?i  to  be  supported  by  sponsored 
programs,  adequate  commercial  support  is  avail¬ 
able  for  the  station.  That  in  case  of  a  station  to 
be  supported  in  other  manner,  adequate  finances 
are  available  to  support  such  service.  (Italics  sup¬ 
plied) 

5.  Section  16  of  the  Radio  Act  of  1927,  as  amended, 
was  re-enacted  in  substance  in  Sec.  402  of  the  Commu¬ 
nications  Act  of  1934. 

The  re-enactment  of  a  statute,  after  it  has  been  con¬ 
strued  by  officers  charged  with  its  enforcement,  with¬ 
out  materially  altering  the  part  construed,  impliedly 
adopts  the  construction,  unless  plainly  erroneous,  and 
such  construction  is,  therefore,  binding  on  the  courts. 
Edwards  v.  Darby  (1927)  12  Wheat.  206,  6  L.  ed.  603; 
United  States  v.  Mayes  (1871)  12  Wall.  179,  20  L.  ed. 
382;  Dollar  Sav.  Bank  v.  United  States  (1874)  19  Wall. 
227,  22  L.  ed.  80;  New  York,  N.  H.  d  U.  R.  Co.  v.  In¬ 
terstate  Commerce  Commission  (1906)  200  U.  S.  361, 
50  L.  ed.  515,  26  Sup.  Ct.  Rep.  272. 

III.  The  Commission  was  required  tq  make  essential 
and  basic  findings  of  facts. 

The  Commission  now  raises  the  issue  for  the  first 
time  in  this  case  that  it  is  not  required  to  make  findings 
of  facts.  This  is  the  second  appeal  on  the  same  state 
of  facts.  Both  the  first  appeal  and  this  appeal  were 
taken  from  a  decision  of  the  Commission  granting  the 
application  of  Roderick  to  construct  a  new  station  in 
El  Paso,  Texas.  On  the  prior  appeal  this  court  re¬ 
versed  the  Commission  for  the  specific  reason  that  the 
Commission  had  not  made  essential  basic  findings  of 
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facts  to  support  its  conclusions  ( Tri-State  Broadcast¬ 
ing  Co.  v.  F.  C.  C.,  96  F.  (2d)  564).  Apparently  the 
Commission  now  argues  the  court  was  incorrect.  It 
is  a  settled  rule  of  law  that  the  decision  and  opinion  of 
the  court  on  the  first  appeal  established  the  law  of  the 
case  and  therefore  the  issues  raised  by  the  Commission 
at  this  stage  of  the  proceedings,  relative  to  the  neces¬ 
sity  for  findings,  are  not  timely  and  must  be  considered 
as  already  determined.  See  Thompson  v.  Maxwell 
Land  Grant  <£  R.  R.  Co.,  168  U.  S.  451,  42  L.  ed.  539, 
where  the  Supreme  Court  said : 

“It  is  the  settled  law  of  this  court,  as  of  others, 
that  whatever  has  been  decided  on  one  appeal  or 
writ  of  error  cannot  be  re-examined  on  a  second 
appeal  or  w’rit  of  error  brought  in  the  same  suit. 
The  first  decision  has  become  the  settled  law  of 
the  case.  Wayne  County  Supervisors  v.  Kenni- 
cott,  94  U.  S.  498  (24:  260),  and  cases  cited  in  the 
opinion;  Clark  v.  Keith,  106  U.  S.  464  (27 :  302) ; 
Chaffin  v.  Taylor,  116  U.  S.  567  (29:  727) ;  North¬ 
ern  P.  Railroad  Company  v.  Ellis,  144  U.  S.  458 
(36:  504);  Great  Western  Telegraph  Company  v. 
Burnham,  162  U.  S.  339,  343  (40:  991,  993).” 

See  also  United  States  v.  B oilman,  81  F.  (2d)  1009. 
While  it  is  true  that  the  rule  of  the  “law  of  the  case” 
would  not  prevent  a  different  conclusion  if  a  clear 
case  were  presented  that  the  earlier  adjudication  w^as 
plainly  wrong  and  that  application  of  the  rule  would 
work  manifest  injustice,  there  is  no  such  showing  here. 
John  Wilson  Brown  v.  Gesellschaft  Fur  Drahtlose 
Telegraphie,  M.  B.  E.,  decided  March  13,  1939,  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

Even  if  the  law  of  the  prior  decision  were  not  deci¬ 
sive  (and  we  believe  it  is)  it  is  equally  well  settled  by 
the  decisions  of  this  court  in  Saginaw  Broadcasting 
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Company  v.  F.  C.  C.,  96  F.  (2d)  554,  and  Missouri 
Broadcasting  Company  v.  F.  C.  C .,  94  F.  (2d)  623,  as 
well  as  by  innumerable  decisions  of  the  Supreme 
Court,  that  findings  of  facts  are  required  as  a  check 
upon  arbitrary  administrative  action  as  well  as  to 
provide  a  basis  for  judicial  review.  Mahler  v.  Eby, 
264  U.  S.  32;  Panama  Pacific  Refining  Co .  v.  Ryan , 
293  U.  S.  388;  United  States  v.  B.  &  0.  R.  R.  Co.,  293 
U.  S.  454;  Wichita  R.  R.  &  Light  Co.  v.  Public  Utilities 
Commission,  260  U.  S.  48,  67  L.  ed.  124. 

Finally,  Section  402  (c)  of  the  Communications  Act 
specifically  directs  the  Commission  to  make  findings  of 
facts  which  have  to  be  filed  with  this  court  if  an  appeal 
is  taken  and  Sec.  402  (e)  limits  the  scope  of  the  court’s 
review  by  providing  that  “findings  of  fact,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive”. 
If  the  Commission  didn’t  make  findings,  obviously  this 
Court  couldn’t  review  them  and  Section  402  (e)  as  well 
as  402  (c)  would  be  meaningless. 

IV.  Appellant  was  entitled  to  a  hearing  under  the 
Act  and  the  Commission’s  regulations  adopted  pur¬ 
suant  thereto. 

The  Commission  contends  that  appellant  was  not  en¬ 
titled  to  any  hearing  before  the  Commission  and  there¬ 
fore  that  it  can’t  complain  because  it  didn’t  have  a  fair 
hearing.  In  so  arguing  the  Commission  is  somewhat 
forgetful  of  its  rules  and  regulations  which  have  the 
full  force  and  effect  of  law.  ( Waite  v.  Macy,  246  U.  S. 
606,  609-610;  United  States  v.  Grimaud,  220  U.  S.  506, 
519;  Panama  Pacific  Refining  Co.  v.  Ryan,  293  U.  S. 
388;  Red  River  Broadcasting  Co.  v.  F.  C.  C.,  supra.) 
The  Commission  is  empowered  by  Sec.  4  (i)  of  the  Act 
to  make  such  rules  and  regulations  as  may  be  neces- 
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sary  in  the  execution  of  its  functions  and  under  Sec.  4 
(j)  ‘‘may  conduct  its  proceedings  in  such  manner  as 
will  best  conduce  to  the  proper  dispatch  of  business 
and  to  the  ends  of  justice”.  Nowhere  in  its  brief  are 
the  regulations  so  much  as  mentioned  but  it  may  be 
assumed  that  the  Commission  is  not  implying  its  regu¬ 
lations  are  invalid.  Assuming  the  regulations  are 
valid,  as  we  must,  then  appellant  was  entitled  to  a 
hearing  as  soon  as  it  showed  a  “substantial  interest” 
under  rule  105.20  (supra)  or  that  it  “was  aggrieved” 
or  its  interests  were  “adversely  affected”  under  rule 
104.4  (supra).  The  Commission,  pursuant  to  its  rules, 
accorded  appellant  a  hearing  and  the  hearing  so  ac¬ 
corded  should  have  been  a  fair  hearing  with  oppor¬ 
tunity  for  oral  argument  as  required  by  Section  409 
(a)  of  the  Act.  Appellant  never  was  afforded  an  op¬ 
portunity  for  oral  argument  before  the  seven  Com¬ 
missioners  who  decided  the  case  and  the  argument  it 
had  before  two  members  constituting  the  Broadcast 
Division  was  a  vain  and  futile  gesture.  (See  Brief  of 
Appellant,  pp.  14-23.) 

The  Commission  seems  to  take  the  position  (Brief, 
p.  41)  that  the  failure  to  accord  appellant  oral  argu¬ 
ment  was  a  procedural  error  which  should  have  been 
pointed  out  in  a  petition  for  rehearing.  In  the  first 
place,  appellant  had  filed  one  petition  for  rehearing 
which  had  been  denied  (See  Brief  of  Appellant,  p.  12) 
and  after  the  remand  from  the  court  it  would  have 
been  useless  to  request  a  rehearing  since  there  was  no 
authority  under  the  court’s  mandate  to  take  further 
evidence  or  to  hold  further  hearings.  Oral  argument, 
however,  was  supplemental  to  the  court’s  mandate 
since  it  is  a  statutory  requirement  and  it  would  have 
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assisted  the  Commission  in  revising  its  findings  and 
ultimate  order. 

Moreover,  upon  the  making  by  the  Commission  of 
the  order  and  decision  in  question,  the  proceeding  had 
reached  the  judicial  stage  entitling  appellant  to  resort 
to  this  Court  for  relief  without  first  applying  for  re¬ 
hearing. 

Section  405  of  the  Communications  Act  specifically 
provides  that  “No  such  application  (for  a  rehearing) 
shall  excuse  any  person  from  complying  with  or  obey¬ 
ing  any  decisions,  order,  or  requirement  of  the  Com¬ 
mission,  or  operate  in  any  manner  to  stay  or  postpone 
the  enforcement  thereof,  without  the  special  order  of 
the  Commission.”  This  is  a  clear  declaration  by  Con¬ 
gress  as  to  the  effectiveness  and  finality  of  any  deci¬ 
sion,  order,  or  requirement  made  under  Title  3  of  the 
Act. 

Section  405  does  not  require  that  an  application  for 
a  rehearing  must  be  made,  but  provides  that  an  appli¬ 
cation  “may”  be  made,  thus  making  such  application 
permissive  rather  than  mandatory.  Furthermore,  Sec¬ 
tion  405  specifically  provides  that  the  granting  of  a 
rehearing  is  discretionary  with  the  Commission. 

Under  such  circumstances  the  filing  of  a  petition  for 
rehearing  is  not  an  essential  administrative  remedy 
that  must  be  exhausted  prior  to  resorting  to  the  Courts 
for  a  judicial  review.  Prendergast  v.  New  York  Tele¬ 
phone  Company ,  262  U.  S.  43,  67  L.  ed.  853;  Baltimore 
&  Ohio  Railroad  Co.  v.  Railroad  Commission ,  196  Fed. 
690;  Canadian  River  Gas  Company  v.  Terrell,  4  F. 
Supp.  222.  In  Prendergast  v.  New  York  Telephone 
Company,  supra,  the  Supreme  Court  of  the  United 
States  said  at  page  48 : 
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“It  was  not  necessary  that  the  company  should 
apply  to  the  commission  for  a  rehearing  before 
resorting  to  the  court.  While,  under  the  Public 
Service  Commission  Law,  any  person  interested 
in  an  order  of  the  commission  has  the  right  to  ap¬ 
ply  for  a  rehearing,  the  commission  is  not  required 
to  grant  such  rehearing  unless  in  its  judgment, 
sufficient  reason  therefor  appear;  the  application 
for  the  rehearing  does  not  excuse  compliance  with 
the  order  or  its  enforcement  except  as  the  com¬ 
mission  may  direct;  #  *  As  the  law  does  not 

require  an  application  for  a  rehearing  to  be  made, 
and  its  granting  is  entirely  within  the  discretion 
of  the  commission,  we  see  no  reason  for  requiring 
it  to  be  made  as  a  condition  precedent  to  the  bring¬ 
ing  of  a  suit  to  enjoin  the  enforcement  of  the  or¬ 
der.  See,  by  analogy,  Hollis  v.  Kutz,  255  U.  S. 
452,  454,  65  L.  ed.  727,  728,  41  Sup.  Ct.  Rep.  371 ; 
Re  Arkansas  Rate  Cases  (C.  C.)  187  Fed.  290,  306; 
Atlantic  Coast  Line  R.  Co.  v.  Interstate  Commerce 
Commission  (Com.  Ct.)  194  Fed.  449,  452;  Balti¬ 
more  &  0.  R.  Co.  v.  Railroad  Commission  (C.  C.) 
196  Fed.  690,  693,  699  (49)  and  Chicago  R.  Co.  v. 
Illinois  Commerce  Commission  (D.  C.)  277  Fed. 
970,  974.” 

CONCLUSION. 

It  is  apparent  from  the  Commission’s  brief  that  it 
is  relying  upon  the  thesis  that  a  scintilla  of  evidence 
is  sufficient  to  protect  its  decision  from  judicial  scru¬ 
tiny.  This  is  not  the  rule  applied  by  this  Court  to 
cases  arising  under  the  Communications  Act  of  1934 
as  expressly  declared  by  the  Court  in  the  recent  deci¬ 
sion  of  The  Courier  Post  Publishing  Company  v.  F. 
C.  C.,  decided  March  6, 1939,  where  the  Court  said : 

“The  Supreme  Court  has  declared  substantial 
evidence  to  be  ‘more  than  a  scintilla,  and  must  do 
more  than  create  a  suspicion  of  the  existence  of 
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the  fact  to  be  established.  “It  means  such  rele¬ 
vant  evidence  as  a  reasonable  mind  might  accept 
as  adequate  to  support  a  conclusion’’,  and  it  must 
be  enough  to  justify,  if  the  trial  were  to  a  jury, 
a  refusal  to  direct  a  verdict  when  the  conclusion 
sought  to  be  drawn  from  it  is  one  of  fact  for  the 
jury.’  ”  Citing  Consolidated  Edison  Co.  v.  Na¬ 
tional  Labor  Relations  Board,  decided  December 
5,  1938,  —  U.  S.  — ;  National  Labor  Relations 
Board  v.  Columbia  Enameling  <&  Stamping  Co., 
decided  February  27,  1939,  —  U.  S.  — . 

When  the  Commission  relies  upon  a  finding  that 
“The  1926  El  Paso  Directory  listed  1569  business 
firms”  as  the  sole  basis  for  showing  commercial  sup¬ 
port  it  is  obvious  that  the  evidence  was  not  only  far 
from  substantial  but  could  scarcely  be  termed  a  scin¬ 
tilla  (See  Commission  Brief,  p.  47,  et  seq.). 

On  the  record  in  this  case  appellant  is  a  person  ag¬ 
grieved  and  whose  interests  would  be  adversely  af¬ 
fected  within  the  meaning  of  Section  402  (b)  2  of  the 
Act  and  this  court  has  jurisdiction  to  hear  and  deter¬ 
mine  the  appeal.  It  is  submitted  therefore  on  the 
merits  that  the  decision  of  the  Commission  should  be 
reversed. 

Respectfully  submitted, 
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Company,  Inc.  (KTSM) 
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